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768  Filed  Jan  13  1947  Charles  E.  Stewart,  Clerk 


IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 


Jury  Action 

UNIVERSAL  AIRLINE,  INC., 
Hotel  Lincoln,  New  York  City 
Plaintiff, 


vs. 

!  EASTERN  AIR  LINES,  INC., 

808  15th  St.,  N.  W., 

Defendant. 

Civil  Action  No.  130-47 
Complaint  for  Negligence 

The  plaintiff  respectfully  shows  this  Court  as  follows : 

1P  Jurisdiction  is  founded  on  Title  11,  D.  C.  Code,  Sect. 
306;  Title  28  U.  S.  C.,  Sect.  41;  Title  49  U.  S.  C.,  Sect.  402, 
551(a),  560(a). 

2.  Plaintiff  is  a  corporation  organized  and  doing  busi¬ 
ness  under  the  laws  of  the  State  of  Delaware. 

3.  Defendant  is,  upon  information  and  belief,  a  foreign 
corporation  maintaining  offices  in  the  District  of  Columbia 
for  the  conduct  of  its  business. 

4.  Plaintiff  on  or  about  Dec.  19,  1946  owned  and  oper¬ 
ated  a  DC-3  airplane,  licensed  as  NC  54374. 

5.  Defendant,  upon  information  and  belief,  on  or  about 
Dec.  19,  1946,  owned  and  operated  a  DC-4  airplane,  li¬ 
censed  as  NC  88813. 

6.  On  Dec.  19,  1946,  in  the  vicinity  of  Aberdeen,  Md., 
while  plaintiff’s  employes  were  flying  said  DC-3  airplane 
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in  interstate  commerce,  in  accordance  with  authority 
granted  by  the  Civil  Aeronautics  Administration  of  the 
United  States,  said  DC-3  was  struck  from  above  and 
behind  by  defendant’s  said  DC-4  airplane,  operation  by  de¬ 
fendant’s  employes,  forcing  plaintiff’s  DC-3  airplane  to  the 
ground. 

769  7.  Said  collision  was  caused  and  occasioned 

solely  through  and  by  reason  of  the  negligence  and 
carelessness  of  the  defendant’s  said  employes  and,  upon 
information  and  belief,  through  and  by  reason  of  defects 
in  said  DC-4  airplane  which  defendant  had  failed  or  neg¬ 
lected  to  correct,  all  in  violation  of  the  statutes  and  regu¬ 
lations  providing  for  safety  in  aerial  transportation. 

8.  By  reason  of  these  premises,  plaintiff’s  said  DC-3 
airplane  was  seriously  damaged;  plaintiff  was  put  to  ex¬ 
pense  on  behalf  of  the  grounded  passengers  and  crew; 
plaintiff  has  been  without  the  use  of  its  said  DC-3  air¬ 
plane  since  the  accident;  operation  of  plaintiff’s  other  air¬ 
craft  have  been  impaired  by  public  reaction  to  the  accident 
and  plaintiff  has  been  and  continues  to  be  otherwise  dam¬ 
aged,  all  in  the  sum  of  Five  Hundred  Thousand  Dollars 
($500,000.00). 

WHEREFORE  plaintiff  demands  judgment  against  de¬ 
fendant  in  the  sum  of  Five  Hundred  Thousand  Dollars 
($500,000.00)  and  costs. 

/s/  Nathan  L.  Silberberg 
Nathan  L.  Silberberg 
Attorney  for  Plaintiff 
812  Atlantic  Building 
Washington  4,  D.  C. 

January  13, 1947. 

Jury  trial  demanded  by  plaintiff. 

Nathan  L.  Silberberg 
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•  *  •  • 

770  Filed  Jan  23  1947  Charles  E.  Stewart,  Clerk 

1  Answer  of  Defendant  to  Complaint  for 

Negligence  and  Counter-Claim  of  the 
Defendant  Against  the  Plaintiff 
First  Defense 

Defendant  admits  the  allegations  of  paragraphs  one, 
two,  three,  four  and  five  of  the  Complaint.  Answering 
the  allegations  of  paragraph  six  it  admits  that  at  the  time 
and  place  alleged  its  airplane  was  being  operated  by  its 
employees,  and  that  said  airplane  and  the  airplane  of  the 
plaintiff  were  in  collision,  and  denies  all  the  other  allega¬ 
tions  of  said  paragraph  six  which  are  not  herein  spe¬ 
cifically  admitted.  It  denies  the  allegations  of  paragraph 
seven  of  the  Complaint.  As  to  the  allegations  of  para¬ 
graph  eight  it  says  that  it  has  no  knowledge  or  information 
sufficient  to  form  a  belief. 

Second  Defense 

Defendant  says  that  the  accident  of  which  the  plaintiff 
complains  was  due  solely  to  the  negligence  of  the  plain¬ 
tiff’s  employees. 


Third  Defense 

I  Defendant  says  that  the  accident  of  which  the  plaintiff 
complains  was  contributed  to  by  the  negligence  of 
771  the  plaintiff’s  employees. 

/s/  Henry  I.  Quinn 
Henry  I.  Quinn 
Attorney  for  Defendant, 

637  Woodward  Bldg., 
Washington,  D.  C. 


v 
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Filed  Jan  23  1947  Charles  E.  Stewart,  Clerk 
C  (Winter-Claim 

By  way  of  counter-claim  defendant  says : 

1.  That  the  accident  set  forth  in  the  Complaint  herein 
was  due  solely  to  the  negligence  of  the  plaintiff’s  em¬ 
ployees  who  operated  plaintiff’s  airplane  negligently  and 
carelessnessly,  without  keeping  a  proper  lookout,  and  in 
violation  of  the  Statutes  and  Regulations  providing  for 
safety  in  aerial  transportation. 

2.  That  the  collision  between  the  plaintiff’s  airplane 
and  defendant’s  airplane,  because  of  the  negligence  of  the 
plaintiff’s  employees  aforesaid,  damaged  the  defendant’s 
airplane  to  the  extent  of  $20,000.00,  and  as  the  result  of 
the  damage  to  said  airplane  defendant  suffered  the  loss 
of  the  use  of  the  same  and  was  thereby  damaged  in  the 
sum  of  One  Hundred  and  Fifty  Thousand  Dollars  ($150,- 
000.00). 

WHEREFORE,  defendant  demands  judgment  against 
the  plaintiff  in  the  sum  of  One  Hundred  and  Seventy 
Thousand  Dollars  ($170,000.00),  besides  costs. 

/s/  Henry  I.  Quinn 
Henry  I.  Quinn 
Attorney  for  Defendant 
637  Woodward  Bldg., 
Washington,  D.  C.  5 
•  •  •  • 

773  Filed  Feb  14  1948  Harry  M.  Hull,  Clerk 

Amended  Complaint 

The  Plaintiff  respectfully  shows  this  Court  as  follows : 

1.  Jurisdiction  is  founded  on  Title  11,  D.  C.  Code, 
Sect.  306;  Title  28  U.  S.  C.,  Sect.  41;  Title  49  U.  S.  C., 
Sect  402, 551(a),  560(a). 
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2.  Plaintiff  is  a  corporation  organized  and  doing  busi¬ 
ness  under  the  laws  of  the  State  of  Delaware. 

3.  Defendant  is,  upon  information  and  belief,  a  foreign 
corporation  maintaining  offices  in  the  District  of  Columbia 
for  the  conduct  of  its  business. 

4.  Plaintiff  on  or  about  December  19,  1946,  owned  and 
operated  a  DC-3  airplane,  licensed  as  NC  54374. 

5.  Defendant,  upon  information  and  belief,  on  or  about 
December  19,  1946,  owned  and  operated  a  DC-4  airplane, 
licensed  as  NC  S8S13. 

6.  On  December  19,  1946,  in  the  vicinity  of  Aberdeen, 
Maryland,  while  Plaintiff’s  employees  were  flying  said 
DC-3  airplane  in  interstate  commerce,  in  accordance  with 
authority  granted  by  the  Civil  Aeronautics  Administration 
of  the  United  States,  said  DC-3  was  struck  from  above 
and  behind  by  Defendant’s  said  DC-4  airplane,  operated 
by  Defendant’s  employees,  forcing  Plaintiff’s  DC-3  air¬ 
plane  to  the  ground. 

774  7.  Said  collision  was  caused  and  occasioned  solely 

through  and  by  reason  of  the  negligence  and  care¬ 
lessness  of  the  Defendant’s  said  employees  and,  upon  in¬ 
formation  and  belief,  through  and  by  reason  of  defects  in 
said  DC-4  airplane  which  Defendant  had  failed  or  neglected 
to  correct,  all  in  violation  of  the  statutes  and  regulations 
providing  for  safety  in  aerial  transportation. 

8.  By  reason  of  these  premises,  Plaintiff’s  said  airplane 
was  seriously  damaged  and,  upon  information  and  belief, 
permanently  disabled;  Plaintiff  was  put  to  additional  ex¬ 
pense  on  behalf  of  the  grounded  passengers  and  crew; 
Plaintiff  chartered  other  aircraft  in  an  effort  to  continue 
its  business  and  Plaintiff  has  been  deprived  of  the  profits 
which  its  aforesaid  airplane  would  have  been  earning 
for  Plaintiff. 

9.  This  was  the  first  accident  Plaintiff  had  experienced 
in  its  operations. 

10.  On  December  20,  1946,  Defendant,  by  and  through 
its  president  and  general  manager,  Eddie  Rickenbacker, 
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issued  to  the  press  a  statement  wherein  and  whereby  he 
deprecated  the  safety  standards  used  by  such  airlines  as 
-  Plaintiff  with  intent,  upon  information  and  belief,  to  dis¬ 
suade  the  traveling  public  from  continuing  to  use  Plain¬ 
tiff^  facilities. 

11.  On  December  26,  1946,  the  Air  Transport  Associa¬ 
tion  of  America,  of  which  Defendant  was  and  is  a  lead¬ 
ing  constituent,  issued  to  the  press  a  statement  deprecat¬ 
ing  the  safety  standards  of  such  airlines  as  Plaintiff  and 
the  qualifications  of  pilots  for  such  airlines  as  Plaintiff 
with  intent,  upon  information  and  belief,  to  dissuade  the 
traveling  public  from  continuing  to  use  Plaintiff’s  facili¬ 
ties. 

12.  That  as  a  direct  consequence  of  the  aforesaid  acci¬ 
dent  and  the  statements  and  innuendoes  issued  by  De¬ 
fendant  and  its  agents,  as  aforesaid,  the  business  of  Plain¬ 
tiff  was  so  irreparably  damaged  as  to  lead  to  the  fil- 

775  ing  of  an  involuntary  petition  in  bankruptcy  against 
Plaintiff  in  the  United  States  District  Court  for  the 
Southern  District  of  Florida,  Miami  Division,  on  or  about 
February  15,  1947.  Plaintiff  resisted  said  petition  but  the 
Court  there  granted  the  same,  adjudicated  Plaintiff  a 
bankrupt  and  ordered  its  assets  sold. 

13.  By  reason  of  all  these  premises,  Plaintiff  has  been 
damaged  by  Defendant  in  the  sum  of  Five  Hundred 
Thousand  Dollars  ($500,000). 

WHEREFORE  Plaintiff  demands  judgment  against  De¬ 
fendant  in  the  sum  of  Five  Hundred  Thousand  Dollars 
($500,000)  with  costs  and  interest. 

February  13, 1948. 

/s/  Nathan  L.  Silberberg 
Nathan  L.  Silberberg 
Attorney  for  Plaintiff 
1007  Washington  Gas  Light  Bldg. 
Washington  1,  D.  C. 

I  hereby  demand  trial  by  jury. 
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•  •  •  • 

776  Filed  Apr  1  1948  Harry  M.  Hull,  Clerk 

Motion  to  Dismiss ,  to  Strike ,  to  Substitute 
Party  Plaintiff  cmd  to  Sever 

The  Defendant  moves  the  Court  as  follows : 

1.  To  dismiss  the  amended  complaint  herein,  or  in  the 
alternative,  to  strike  said  amended  complaint,  on  the 
ground  that  it  appears  on  the  face  of  said  complaint,  that 
said  complaint  attempts  to  introduce  new  and  independent 
claims  which  arose  more  than  one  year  prior  to  the  filing 
of  said  amended  complaint,  and  that  the  action  is  there¬ 
fore  barred  by  the  provisions  of  Section  12-201  of  the  Dis¬ 
trict  of  Columbia  Code. 

2.  To  dismiss  the  claims  stated  in  paragraphs  10,  11 
and  12  of  the  amended  complaint  on  the  following  grounds : 

a.  That  said  paragraphs  fail  to  state  a  claim  upon 
which  relief  can  be  granted. 

b.  That  said  paragraphs  fail  to  state  a  claim  upon 
which  relief  can  be  granted  in  that  it  appears  on  the  face 
of  the  amended  complaint  that  the  claims  arose  more  than 
one  year  prior  to  the  filing  of  the  amended  complaint 
herein  and  that  the  action  is  therefore  barred  by  the 
provisions  of  Section  12-201  of  the  District  of  Columbia 
Code. 

c.  That  said  paragraphs  fail  to  state  a  claim  upon  which 
relief  can  be  granted  in  that  said  paragraphs  purport  to 
state  claims  in  libel  or  slander  which  were  extinguished  by 
the  adjudication  of  Plaintiff  as  a  bankrupt. 

3.  To  strike  paragraphs  10,  11  and  12  of  the  amended 
complaint  herein  on  the  ground  that  said  paragraphs  are 
immaterial  and  impertinent  in  that : 

a.  Said  paragraphs  fail  to  state  a  claim  upon  which 
relief  can  be  granted  and  relate  to  no  claim  upon  which 
relief  can  be  granted. 
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777  b.  Said  paragraphs  purport  to  state  claims  which 
appear  on  the  face  of  the  amended  complaint  to 

have  arisen  more  than  one  year  prior  to  the  filing  of  the 
and  true.  Defendant  asserts  whatever  statements  it  may 
amended  complaint  herein  and  are  therefore  barred  by 
the  provisions  of  Section  12-201  of  the  District  of  Columbia 
Code. 

c.  Said  paragraphs  fail  to  state  a  claim  upon  which 
relief  can  be  granted  in  that  said  paragraphs  purport  to 
state  claims  in  libel  or  slander  which  were  extinguished 
by  the  adjudication  of  plaintiff  as  a  bankrupt. 

4.  To  sever  the  claims  stated  in  paragraphs  1  through 
9  of  the  amended  complaint  herein  from  the  claims  stated 
in  paragraphs  10,  11  and  12  in  said  amended  complaint 
and  to  substitute  as  party  plaintiff  in  the  severed  com¬ 
plaint  containing  paragraphs  1  through  9  of  the  amended 
complaint  herein,  one  Jesse  Rothman,  on  the  ground  that 
present  plaintiff  is  not  the  real  party  in  interest  in  respect 
to  the  claim  asserted  in  paragraphs  1  through  9  of  the 
amended  complaint  herein,  plaintiff  having  sold  and  trans¬ 
ferred  all  its  right,  title  and  interest  in  said  claim  to  J. 
Stewart  Robinson  on  June  13,  1947,  who,  in  turn,  on  June 
14, 1947,  sold  and  transferred  all  his  right,  title  and  interest 
in  said  claim  to  said  Jesse  Rothman,  who  is  now,  according 
to  defendant’s  understanding  and  belief,  the  lawful  owner 
of  said  claim. 

/s/  Richard  W.  Galiher 
Richard  W.  Galiher 
Attorney  for  Defendant, 
Woodward  Building 

•  •  •  • 

778  Filed  Jan  12  1949  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  defendant’s  motion  to  dismiss  the 
amended  complaint  herein  or  in  the  alternative  to  strike 
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paragraphs  10,  11  and  12  of  said  amended  complaint,  and 
to  substitute  as  party  plaintiff  one  JESSE  ROTHMAN, 
and  to  sever  the  claims  stated  in  paragraphs  1  through  9 
of  the  amended  complaint  from  the  claims  stated  in  para¬ 
graphs  10,  11  and  12  of  the  amended  complaint,  and  after 
full  oral  argument  upon  said  motion  in  open  court  on 
April  26,  1948  and  December  17,  1948,  it  is  by  the  Court 
this  12th  day  of  January,  1949. 

ORDERED,  that  the  defendant’s  motion  to  dismiss,  to 
strike,  to  substitute  party  plaintiff  and  to  sever  be  and 
the  same  is  hereby  denied  in  all  its  parts,  reserving  to  the 
defendant  the  right  at  the  time  of  trial  to  renew  his 
motion  to  strike  paragraphs  10,  11  and  12  of  the  amended 
complaint. 

/s/  H.  A.  Schweinhaut 
Judge 

*  •  •  • 

779  Filed  Jan  14  1949  Harry  M.  Hull,  Clerk 

Notice  of  Intention  to  Apply  for  Allowance, 
of  Special  Appeal 

Notice  is  hereby  given  this  14th  day  of  January,  A.  D., 
1949,  that  the  defendant  hereby  intends  to  apply  for  allow¬ 
ance  of  a  special  appeal  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  from  the  order  of 
this  Court  entered  on  the  12th  day  of  January,  1949,  in 
favor  of  plaintiff  against  the  defendant. 

/s/  Richard  W.  Galiher 

Attorneys  for  Defendant 
Woodward  Building 
/s/  George  A.  Smith 

Atlanta,  Georgia 
•  •  •  • 
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780  Filed  Feb  3  1949  Harry  M.  Hall,  Clerk 

Answer  to  Amended  Complamt 

The  defendant  for  its  amended  answer  incorporates  by 
reference  all  of  its  defenses  and  counter-claim  filed  to  the 
original  complaint  and  denies  each  and  every  new  allega¬ 
tion  included  in  the  amended  complaint. 

/s/  R.  W.  Galiher 

Richard  W.  Galiher 
Woodward  Building 
/s/  George  Smith 
George  Smith 
Atlanta,  Georgia 
Attorneys  for  Defendant 
•  *  *  * 

781  Filed  Mar  18  1949  Harry  M.  Hull,  Clerk 

•  *  *  • 

Before :  Edgerton,  Prettyman  and  Proctor,  JJ. 

Order 

On  consideration  of  the  petition  for  allowance  of  a 
special  appeal  from  the  order  of  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia,  entered  herein 
on  January  12,  1949  by  District  Judge  H.  A.  Schweinhaut, 
and  of  the  objections  thereto,  It  is 

ORDERED  by  the  Court  that  the  petition  be,  and  it  is 
hereby,  denied. 


Per  curiam. 
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782  Filed  Mar  29  1949  Harry  M.  Hull,  Clerk 

i  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


Universal  Air  Lines,  Inc. 

Plaintiff. 

vs. 

!  Eastern  Air  Lines,  Inc. 

Defendant. 

Calendar  No . 

Civil  Action  No.  130-47 

!  Pretrial  Proceedings 

STATEMENT  OF  NATURE  OF  CASE : 
i  The  Trial  Court  may  disregard  the  original  complaint 
and  answer  thereto  and  consider  the  pleadings  as  begin¬ 
ning  with  the  amended  complaint. 

Plaintiff  alleges  that  on  December  19,  1946,  while  its 
DC  3  plane  was  in  the  vicinity  of  Aberdeen,  Maryland, 
enroute  from  Newark,  New  Jersey,  to  Raleigh-Durham, 
North  Carolina,  at  approximately  6:07  p.m.,  and  with 
weather  and  visibility  conditions  causing  no  obstruction  to 
vision  or  difficulties  of  operation,  its  plane  was  struck 
from  above  and  behind  by  a  DC  4  passenger  airplane  oper¬ 
ated  by  employees  and  agents  of  the  defendant,  and  the 
plane  being  owned  by  the  defendant,  and  that  this  collision 
was  caused  by  the  negligence  and  carelessness  of  the  de¬ 
fendant’s  employees  and  agents  in  the  operation  of  the 
DC  4  plane  owned  by  the  defendant. 

'  In  the  alternative,  and  this  will  be  a  matter  of  proof, 
the  defendant  contends  that  the  collision  may  have  been 
caused  not  only  by  the  negligence  and  carelessness  in  oper¬ 
ation,  but  by  mechanical  defects  in  the  DC  4  plane  of  the 
defendant. 
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Additionally,  the  plaintiff  contends  that  following  the 
aforesaid  collision  on  December  19,  1946,  the  defendant 
through  its  officers,  employees,  agents  and  associates  in¬ 
tensified  a  deliberate  and  malicious  campaign  to  drive  the 
plaintiff  out  of  business;  that  that  particular  campaign 
was  forwarded  by  particular  acts,  such  as  the  publication 
of  statements  deprecating  the  safety  standards,  operation 
standards  of  the  plaintiff,  and  the  qualifications  and  ex¬ 
perience  of  its  pilots,  and  that  that  deliberate  campaign 
was  successful  in  driving  the  plaintiff  out  of  business, 
caning  the  loss  of  expected  business  and  revenue. 
783  Thus  it  will  be  seen  that  the  plaintiff’s  cause  of 
action  is  in  two  phases,  damages  growing  out  of  physi¬ 
cal  injury  to  its  plane,  and  damages  incident  to  the  acci¬ 
dent  itself;  the  other  damage  resulting  from  the  alleged 
destruction  of  its  business  as  a  result  of  the  campaign 
against  it. 

With  respect  to  the  second  phase  of  the  case,  the  plea 
of  the  statute  of  limitations  was  interposed  on  the  ground 
that  the  action  in  that  regard  was  an  action  sounding  in 
slander  or  libel,  and  therefore  that  the  one-year  statute 
applied.  The  Pre-Trial  Judge  held  that  no  determination 
of  the  limitations  question  could  be  made  except  upon  evi¬ 
dence  adduced  at  the  trial  and  said  in  a  memorandum 
filed  in  the  case  that  in  his  opinion  should  evidence  estab¬ 
lish  a  design  exercised  maliciously  to  destroy  or  disparage 
plaintiff’s  business,  the  one-year  period  of  limitations 
would  not  apply,  but  if  the  statements  referred  to  had  not 
behind  them  such  a  malicious  plan  and  scheme,  that  would 
be,  at  the  most,  slander,  and  thus  covered  by  the  one-year 
period  fixed  by  Sections  12-201,  D.  C.  Code,  1940.  From 
this  action  of  the  Pre-Trial  Judge  a  special  appeal  was 
taken  and  as  of  the  time  of  this  Pre-Trial  memorandum 
the  Court  of  Appeals  had  not  yet  acted. 

The  plaintiff  claims  that  as  to  the  first  cause  of  action, 
predicated  directly  upon  the  collision  of  plaintiff’s  and 
and  defendant’s  airliners,  it  suffered  the  following  dam¬ 
ages: 
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A  total  of  approximately  $49,267  directly  related  to  the 
cost  of  repairs  and  to  the  physical  injury  to  the  plaintiff’s 
plane  itself. 

Approximately  $2,000  for  the  cost  of  caring  for  pas¬ 
sengers. 

Approximately  $12,000  immediate  loss  of  revenue  from 
charters  entered  into  in  substitution  for  the  particular 
plane  involved,  while  it  was  in  repair. 

An  estimated  loss  of  revenue  from  loss  of  profit  directly 
incident  to  the  collision  at  the  rate  of  approximately 
$15,000  a  month  from  the  date  of  the  collision. 

In  the  second  cause  of  action  an  estimated  loss  of  profit 
at  the  rate  of  $15,000  a  month  from  the  date  of  collision. 

As  of  now  the  plaintiff  knows  only  of  these  two  state¬ 
ments:  The  one  directly  by  Mr.  Rickenbacker,  the  other 
by  the  Air  Transport  Association,  but  that  if  further 
information  comes  to  the  plaintiff  before  the  time  of  trial 
as  to  any  further  statements  on  which  it  may  then  rely, 
i  it  will  furnish  such  information  to  the  defendant. 
784  Defendant  denies  each  and  every  allegation  of 
negligence.  The  defendant  further  relies  upon  con¬ 
tributory  negligence  on  the  part  of  the  agent  of  the  plain¬ 
tiff  who  was  operating  its  plane  at  the  time  of  the  col¬ 
lision,  in  that  the  collision  was  caused  solely  as  a  result 
of  the  negligence  of  the  operator  of  the  Universal  airplane 
which  struck  the  defendant’s  plane.  It  further  asserts  that 
the  plaintiff  violated  the  law  and  certain  regulations  pro¬ 
mulgated  by  the  Civil  Aeronautics  Board. 

The  defendant  further  denies  that  it  made  the  alleged 
statement  on  December  20,  1946.  The  defendant  denies 
that  the  Air  Transport  Association  of  America  made  the 
alleged  statements  on  December  26,  1946.  The  defendant 
further  denies  that  it  caused  directly,  suggested  or  ratified 
any  statement  by  the  Air  Transport  Association  such  as 
has  been  alleged  to  have  been  made  on  December  26,  1946. 

Defendant  also  denies  each  and  every  allegation  concern¬ 
ing  any  malicious  plan  or  scheme,  or  any  plan  or  scheme 
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to  destroy  or  disparage  the  business  of  the  plaintiff.  It 
also  asserts  that  any  statements  which  may  have  been  made 
by  it  through  its  officers  or  agents  or  associates  concern¬ 
ing  the  collision  of  the  plaintiff  was  simply  fair  comment 
and  true.  Defendant  asserts  whatever  statements  it  may 
have  made  were  legally  justified. 

Plaintiff  says  that  it  was  not  contributorily  negligent 
in  connection  with  the  collision  of  December  19,  1946  nor 
did  the  negligence  of  its  officers  or  agents  in  any  way  con¬ 
tribute  to  the  collision.  Plaintiff  further  denies  that  its 
employees  or  agents  violated  any  statutes  or  regulations 
pertinent  to  the  collision  of  December  19, 1946. 

In  reply  to  defendant’s  answer  to  the  second  cause  of 
action  plaintiff  further  states  that  defendant’s  and  the  Air 
Transport  Association’s  statements  were  not  within  the 
realm  of  fair  comment,  that  the  fair  comment  doctrine  is 
without  application,  that  the  statements  were  in  no  way 
privileged  or  justified  and  that  the  statements  were  by 
their  express  language  or  by  innuendo  false  and  that  even 
if  not  false  were  actionable  by  reason  of  the  other  circum¬ 
stances,  including  the  intent  with  which  they  were  uttered. 

The  defendant  files  a  counterclaim  for  damage  to  its  air¬ 
plane  as  a  result  of  the  collision,  together  with  damages 
for  loss  of  use  of  the  same  in  the  total  sum  of  $170,000, 
$20,000  of  which  is  actual  damage  to  the  plane  and  $150,000 
for  loss  of  use.  However,  the  breakdown  of  damages  as 
stated  by  defendant’s  answer  to  interrogatories  shows  a 
total  sum  of  $87,000  and  thus  defendant  is  limited  to  that 
claim. 

785  8 tipvlatioris : 

Plaintiff  and  defendant  stipulate  to  the  following 

facts : 

1.  That  the  collision  between  plaintiff’s  and  defend¬ 
ant’s  airliners  occurred  at  between  6:05  and  6:07  p.m., 
Eastern  Standard  Time  (between  18:05  and  18:07  air  time) 
on  December  19, 1946. 

2.  That  the  Plaintiff’s  DC  3  plane  departed  from  the 
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airport  Newark,  New  Jersey  at  5:07  p.m.  Eastern  Stand¬ 
ard  Time  (17 :07  air  time)  December  19, 1946. 

3.  That  the  defendant’s  DC  4  plane  departed  from  the 
airport  Newark,  New  Jersey  at  5:22  p.m.  Eastern  Stand¬ 
ard  Time  (17 :22  air  time)  December  19, 1946. 

4.  That  all  civil  air  regulations  and  economic  regula¬ 
tions  of  the  Civil  Aeronautics  Board  may  be  offered  in  evi¬ 
dence  without  formal  proof,  subject  to  the  right  of  either 
party  to  object  to  their  admissibility  or  relevancy. 

5.  That  all  official  radio  logs  maintained  by  the  Civil 
Aeronautics  Authority  covering  the  period  of  the  flights 
of  the  two  airliners  in  question  on  December  19,  1946  may 
be  offered  in  evidence  without  formal  proof  subject  to 
their  relevancy  or  admissibility. 

6.  Counsel  stipulate  that  each  side  may  have  the  full 
right  of  inspection  and  copy  of  the  records  of  both  plaintiff 
and  defendant  pertinent  to  this  case  at  a  reasonable  time 
and  place  within  three  weeks  from  this  Pre-Trial  order. 

Plaintiff  orally  requests  defendant  to  admit  that  the  fol¬ 
lowing  radio  message  was  received  by  defendant’s  pilot 
immediately  prior  to  his  take-off  from  Newark  airport  on 
the  date  of  the  collision : 

“NK  TWR  Eastern  Six  Zero  Five  cleared  for  takeoff. 
You  are  cleared  to  the  Miami  Airport  to  cruise  and  main¬ 
tain  two  thousand  CFR  until  further  advised.  A  south¬ 
bound  DC  three  off  Newark  at  one  seven  zero  eight  cruis¬ 
ing  two  thousand  to  Raleigh-Durham.” 

Defense  counsel  within  five  days  after  receipt  of  Pre- 
Trial  order  will  admit  or  deny  that  such  a  message  was 
dispatched  and  received  by  defendant’s  pilot  on  that  date. 

A  copy  of  the  statement  referred  to  in  Paragraph 
786  11  of  the  Amended  Complaint  alleged  by  the  plain¬ 

tiff  to  have  been  issued  by  the  Air  Transport  Asso¬ 
ciation  has  been  delivered  to  counsel  for  the  defendant  at 
the  Pre-Trial  hearing.  This  statement  has  been  initialled 
by  the  Pre-Trial  Judge. 
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A  list  of  witnesses  will  be  exchanged  two  weeks  prior 
to  trial  time. 

Dated  Mar  29, 1949 

/s/  H.  A.  Schweinhant 
Pretrial  Justice. 

REMARKS  of  Pretrial  Justice  for  consideration  of 
Trial  Justice : 

•  *  •  • 

787  Filed  Apr  28  1949  Harry  M.  Hull,  Clerk 

Additional  Answer  to  Amended  Complaint 

Fourth  Defense 

Further  answering  the  defendant  states  that  in  respect 
to  paragraphs  ten,  eleven  and  twelve  of  the  Amended 
Complaint,  this  Court  is  without  jurisdiction  of  the  sub¬ 
ject  matter  covered  by  said  paragraphs.  The  Civil  Aero¬ 
nautics  Board,  pursuant  to  Section  411  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  has  primary  jurisdiction 
of  the  subject  matter  contained  in  said  paragraphs. 

/s/  R.  W.  Galiher 

Richard  W.  Galiher 
Woodward  Building 
/s/  George  Smith 
George  Smith 
Atlanta,  Georgia 

Attorneys  for  Defendant 

*  •  *  * 

788  Filed  June  17  1949  Harry  M.  Hull,  Clerk 

Motion  to  Amend  Amended  Complaint 

In  accordance  with  the  Provisions  of  Rule  15,  Federal 
Rules  of  Civil  Procedure,  and  by  leave  to  submit  an  amend¬ 
ment  to  the  amended  complaint  having  first  been  granted 
in  open  court  this  17th  day  of  June,  1949,  Plaintiff  re¬ 
spectfully  moves  this  Honorable  Court  further  to  amend 
its  amended  complaint  in  this  cause  by  striking  Para¬ 
graphs  10,  11  and  12  thereof  and  substituting  therefor 
the  following: 
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10.  At  or  about  the  time  of  the  aforesaid  collision 
and  shortly  thereafter,  Defendant,  through  its  officers, 
agents,  servants  and  associates,  maliciously,  falsely  and 
with  willful  intent  to  dissuade  the  public  from  patronizing 
Plaintiff,  directly  and  indirectly  deprecated  and  mali¬ 
ciously  criticized  Plaintiff’s  safety  standards,  operations 
and  qualifications  of  its  employes,  all  as  part  of  De¬ 
fendant's  deliberate  conspiracy  and  scheme  to  decrease 
or  eliminate  Plaintiff’s  competition  with  Defendant  and  to 
drive  Plaintiff  out  of  business. 

789  11.  As  a  direct  consequence  and  proximate  re¬ 
sult  of  Defendant’s  acts  and  negligence  set  forth 

hereinabove,  the  business  of  Plaintiff  was  so  irreparably 
damaged  as  to  result  in  its  involuntary  bankruptcy. 

June  17, 1949. 

/s/  Nathan  L.  Silberberg 
Nathan  L.  Silberberg 
Newmyer  &  Bress 

i  Attorneys  for  Plaintiff 

•  •  *  • 

790  Filed  Jun  20  1949  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  the  motion  for  leave  to  file  an 
amended  complaint,  and  it  appearing  that  the  proposed 
amendment  is  barred  by  the  statute  of  limitations,  it  is 
by  the  Court  this  20th  day  of  June,  A.  D.,  1949. 

ORDERED,  that  the  motion  be  and  is  hereby  over¬ 
ruled. 

/s/  Jennings  Bailey 

i  Justice 

•  •  *  • 

791  Filed  Jun  24  1949  Harry  M.  Hull,  Clerk 

i  Verdict  and  Judgment 

This  cause  having  come  on  for  hearing  on  the  15th  day 
of  June,  1949,  before  the  Court  and  a  jury  of  good  and 
lawful  persons  of  this  district,  to  wit : 
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Richard  D.  Jackson 
Frederick  J.  Woolfit 
Michael  J.  Zoncki 
Henry  L.  Bowie,  Jr. 
Martin  N.  McV ey 
Mary  Leonberger 


James  M.  Schroer 
Harold  H.  Baetjer 
Francis  E.  Johnston 
George  R.  Williams 
Daniel  R.  Hild 
Ethel  A.  Egan 


who,  after  having  been  duly  sworn  to  well  and  truly  try 
the  issues  between  Universal  Airline,  Inc.,  plaintiff,  and 
Eastern  Air  Lines,  Inc.,  defendant,  and  the  issues  between 
the  Eastern  Air  Lines,  Inc.,  and  the  Universal  Air  Line, 
Inc.  on  the  counter-claim  of  the  Eastern  Airlines,  Inc.  vs. 
the  Universal  Airline,  Inc.,  and  after  this  cause  is  heard 
and  given  to  the  jury  in  charge,  they  upon  their  oath  say 
this  24th  day  of  June,  1949,  that  they  find  for  the  de¬ 
fendant,  Eastern  Air  Lines,  Inc.,  against  said  plaintiff, 
Universal  Airline,  Inc. 

Wherefore,  it  is  adjudged  that  said  plaintiff  take  noth¬ 
ing  by  this  action,  that  said  defendant  go  hence  without 
day,  be  for  nothing  held  and  recover  of  plaintiff  its  costs 
of  defense. 

And  the  jury  further  upon  their  oath  say  this  24th  day 
of  June,  1949,  they  find  the  issues  in  favor  of  the  Eastern 
Air  Lines,  Inc.  on  the  counter-claim  of  the  Eastern  Air- 
Lines,  Inc.  vs.  the  Universal  Airline,  Inc.,  and  that  the 
money  payable  to  the  Eastern  Airlines,  Inc.  by  the  Uni¬ 
versal  Airline,  Inc.  by  reason  of  the  premises  is  the  sum 
of  Eight  Thousand  and  Five  hundred  ($8,500.00)  dollars. 

Wherefore,  it  is  adjudged  that  said  Eastern  Air  Lines, 
Inc.  recover  of  the  said  Universal  Airline,  Inc.  the  sum 
of  Eight  Thousand  Five  hundred  ($8,500.00)  dollars  to¬ 
gether  with  costs  on  said  counter-claim. 

By  direction  of 

Judge  Jennings  Bailey. 

Harry  M.  Hull,  Clerk. 

By  /s/  R.  Page  Belew 
deputy  clerk. 
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•  •  •  • 

792  Filed  Jul  5  1949  Harry  M.  Hull,  Clerk 

Motion  for  Judgment  Notwithstanding  the 

|  Verdict  and  for  a  New  Trial 

Comes  now  the  plaintiff,  UNIVERSAL  AIRLINES, 
INC.,  by  its  attorneys  and  moves  this  Honorable  Court  for 
a  Judgment  Not  Withstanding  the  Verdict  on  the  defend¬ 
ant’s  counterclaim  in  the  above  entitled  cause  and  also  for 
a  New  Trial  in  the  entire  cause  and  for  reasons  in  sup¬ 
port  of  both  motions  states : 

1.  That  the  verdict  was  contrary  to  the  weight  of  the 
evidence. 

i2.  That  the  Court  erred  in  striking  the  second  cause 
of  action  for  malicious  impairment  of  business,  in  refusing 
to  permit  plaintiff  to  introduce  evidence  in  respect  thereof 
and  in  refusing  to  permit  plaintiff  to  amend  its  complaint 
as  to  said  cause  of  action. 

3.  That  the  Court  erred  in  admitting  testimony  and  evi¬ 
dence  in  the  following  respects : 

a)  In  admitting  the  testimony,  including  opinions,  of 
Sydney  Berman ; 

b)  In  admitting  the  testimony  of  Sergeant  J.  W.  Cald¬ 
well,  Jr.  with  respect  to  the  restricted  areas  in  and  about 
Aberdeen,  Maryland,  and; 

c)  In  admitting  the  testimony  referring  to  the  bank¬ 
ruptcy  of  plaintiff  and  the  assignment  of  this  chose-in- 
action  to  Jesse  Rothman. 

4.  That  the  Court  erred  by  refusing  to  direct 

793  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant  on  defendant’s  counterclaim. 

5.  That  the  Court  erred  with  respect  to  its  instructions 
to  the  jury  in  the  following  respects : 

a)  By  specifically  referring  to  the  interest  of  the  wit¬ 
ness  Rothman  without  making  any  similar  reference  to 
other  similarly  interested  witnesses. 

b)  By  granting  defendant’s  requested  Instruction  No.  8 
and  reading  the  Civil  Air  Regulation  requiring  that  air- 
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craft  on  instrument  flights  be  flown  to  the  right  of  the 
air-way ; 

c)  By  granting  defendant’s  Instruction  No.  10  and 
reading  the  Civil  Air  Regulation  with  respect  to  aircraft 
on  crossing  courses. 

d)  By  instructing  the  jury  that  an  airplane  flying  on  an 
instrument  flight  plan  is  obliged  to  maintain  a  proper 
lookout  as  required  by  the  Contact  Flight  Rules  of  the 
Civil  Air  Regulations. 

e)  By  refusing  to  grant  plaintiff’s  requested  Instruc¬ 
tion  No.  9  to  the  effect  that  the  testimony  of  witnesses 
heard  by  deposition  is  entitled  to  the  same  weight  as  that 
of  witnesses  personally  present. 

In  support  of  the  foregoing,  plaintiff  refers  to  the  at¬ 
tached  Memorandum  of  Points  and  Authorities. 

Respectfully  submitted, 

NEWMYER  &  BRESS 
By:  /s/  Sheldon  E.  Bernstein 
Sheldon  E.  Bernstein 
Attorneys  for  Plaintiff 
1001 15th  Street,  N.  W. 
Washington,  D.  C. 

/s/  Nathan  L.  Silberberg 
Nathan  L.  Silberberg 
1007  Washington  Gas  Lght 
Bldg. 

Washington,  D.  C. 

*  •  •  * 

796  Filed  Sep  14  1949  Harry  M.  Hull,  Clerk 

Order 

Upon  consideration  of  the  plaintiff’s  motion  for  judg¬ 
ment  notwithstanding  the  verdict  on  the  defendant’s  coun¬ 
ter-claim,  and  the  motion  for  new  trial,  it  is  by  the  Court 
this  14th  day  of  September,  A.  D.,  1949, 

ORDERED,  that  the  same  be  and  are  hereby  over¬ 
ruled. 

/s/  Jennings  Bailey 
Judge 
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•  •  •  • 

797  Filed  Oct  13  1949  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  gven  this  13th  day  of  October ,  1949, 
that  Plaintiff,  UNIVERSAL  AIRLINE,  INC.  hereby  ap¬ 
peals  to  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  from  the  judgment  of  this  Court  entered 
on  the  24th  day  of  June,  19 49  in  favor  of  the  defendant , 
Eastern  Air  Lines,  Inc.  against  said  plaintiff,  Universal 
Airline,  Inc.,  motions  for  a  new  trial  on  the  entire  cause 
atul  for  judgment  N.  0.  V.  on  the  defendant's  counter¬ 
claim  having  been  denied  by  an  order  entered  on  the  14th 
day  of  September,  1949 

NEWMYER  &  BRESS 
By  /s/  Sheldon  E.  Bernstein 
Sheldon  E.  Bernstein 
i  Rust  Building 

i  Washington,  D.  C. 

/s/  Nathan  L.  Silberberg 
Nathan  L.  Silberberg 
11th  &  H  Streets,  N.  W. 
i  Washington,  D.  C. 

MAGEE,  BEEDY  &  McGOVERN 
i  By  /s/  Daniel  Anderson 

Daniel  Anderson 
Munsey  Building 
i  Washington,  D.  C. 

j  Attorneys  for  Plaintiff 

Copy  to 

Richard  W.  Galiher 
Attorney  for  Defendant 
Woodward  Bldg. 

Wash.  D.  C . 

•  •  •  • 
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15  MR.  BERNSTEIN:  Before  you  do  that,  Your 
Honor,  may  I  raise  one  other  point?  At  the  last 

trial,  at  which  a  mistrial  was  declared,  I  mentioned  certain 
items  to  the  jury  which  the  Court  felt  were  not  admissible, 
and  I  would  like  at  this  time  to  raise  that  question,  to  de¬ 
termine  whether  I  can  mention  that  point  to  the  jury.  The 
issue  is  this,  Your  Honor : 

I  referred  to  the  record  of  the  Eastern  Air  Lines  pilot, 
a  record  of  violations  before  the  Civil  Aeronautics  Board. 
My  purpose  in  doing  that  was  this:  Our  second  cause 
of  action,  in  effect,  alleges  that  the  defendant  entered  into 
a  malicious  scheme  to  destroy  our  business,  and  to  further 
that  scheme  the  defendant  made  certain  statements  to 
the  press,  among  other  things. 

Now,  the  statements  that  we  rely  upon  and  which 

16  we  will  show  in  evidence  are  statements  reflecting 
upon  the  capacity  and  the  skill  of  our  pilots.  In 

other  words,  that  our  pilots  were  no  good,  and  in  inferring 
that  their ’s  were  good  and  our’s  were  bad.  That  is  re¬ 
flected  in  the  pretrial  order  Your  Honor  has  seen. 

The  defense  to  our  second  cause  of  action  in  part  is 
that  those  statements  were  true,  in  other  words,  that  our 
pilots  were  no  good  and  their  pilots  were  good.  In  that 
connection  I  felt  warranted  in  referring  to  the  record 
of  the  Eastern  pilot,  to  show  that  he  had  had,  I  believe, 
four  or  five  offenses  charged  against  him  by  CAB,  for 
which  he  was  fined  or  otherwise  penalized. 

I  realize  full  well  that  normally  that  kind  of  matter 
could  not  be  injected  into  a  straight  negligence  case;  but 
in  this  situation  I  felt  I  was  fully  warranted  on  the  second 
cause  of  action.  And  in  that  connection  I  would  like  to 
determine  Your  Honor’s  feelings  on  it  so  that  I  can  de¬ 
termine  whether  to  mention  it  to  the  jury  in  my  opening. 

THE  COURT:  I  would  rather  you  didn’t  mention  it 
at  the  opening,  because  I  am  inclined  to  think  it  is  inadmis¬ 
sible.  But  later  on,  when  you  are  offering  the  evidence, 
I  can  rule  on  it  then. 


24 


•  •  •  • 

21  And  what,  in  fact,  happened!  At  that  very  time 
I  when  the  larger  plane  should  expect  to  overtake  the 

smaller  plane,  it  did  overtake  it;  but  how  did  it  overtake 
it?  The  evidence  will  show  the  larger  plane  overtook  the 
smaller  plane  without  any  forewarning  to  the  smaller 
plane,  by  colliding  with  it  from  above  and  behind. 

The  first  notice  that  the  pilots  of  the  smaller  plane  ever 
had  that  the  other  plane  was  in  their  vicinity  or  was 

22  following  them  was  that  this  large  plane  hit  them 
from  above  and  behind. 

Our  first  cause  of  action,  as  you  have  already  been 
told,  is  a  cause  of  action  for  negligence.  We  say  and  the 
evidence,  we  believe,  will  show  that  the  pilot  of  the  large 
plane,  having  been  forewarned  of  the  smaller  plane’s  be¬ 
ing  ahead  of  them,  knowing  and  realizing  that  he  should 
have  overtaken  the  smaller  plane  at  the  very  place  it  did — 
which  was  just  northwest  of  Aberdeen,  Maryland,  and  he 
could  have  calculated  that  was  the  time  he  should  overtake 
the  small  plane — and  having  the  small  plane  ahead  of  him 
where  he  should  have  seen  it,  the  night  being  beautiful  and 
clear,  with  a  visibility  of  15  miles,  and  all  lights  on,  the 
pilot  of  the  Eastern  plane  was  negligent  in  his  operation 
of  that  plane  by  colliding  with  and  in  not  seeing  that 
smaller  plane  and  avoiding  it.  That  is  our  first  cause  of 
action. 

•  *  *  • 

26  In  theory  we  say  this,  that  the  defendant  schemed, 

i  planned,  to  drive  the  plaintiff  out  of  business — and 

the  testimony  will  show  that  the  defendant  succeeded. 

Now,  what  did  the  defendant  do? 

The  testimonv  will  show  that  immediately  after  the 
•>  •> 

accident  occurred,  as  is  a  normal  thing,  reporters  inter¬ 
viewed  various  officers  of  the  companies,  as  to  what  feel¬ 
ings  or  ideas  they  might  have  on  the  cause  of  that  accident 
or  the  responsibility  for  it.  And,  among  others,  the  re- 
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porters  interviewed  Mr.  Rickenbacker,  who  is  president  of 
the  defendant  air  lines. 

27  The  testimony  will  show  that  in  the  interview¬ 
ing  of  Mr.  Rickenbacker  in  connection  with  this 

accident,  Mr.  Rickenbacker  made  statements  such  as  the 
one  I  read;  and  I  quote  Mr.  Rickenbacker,  as  reported  in 
the  press,  which  will  be  in  evidence  as  the  trial  proceeds. 
Mr.  Rickenbacker  says : 

“Our  pilots’ ’ — referring  to  Eastern  Air  Lines  pilots — 
“Our  pilots  must  qualify  for  the  more  rigid  airline 
transport  certificate.  They  must  demonstrate  complete 
familiarity  with  the  routes  they  are  to  fly.  These  and 
other  requirements  are  far  above  and  beyond  those  for 
the  charter  companies. 

“Eastern  Air  Lines  and  other  scheduled  lines  must  oper¬ 
ate  into  and  out  of  airports  with  specific  requirements  as 
to  ceiling  and  visibility  and  weight  limitations,  not  only 
for  each  airport  but  for  different  runways  on  the  airport 
in  many  cases. 

“These  minimums  are  all  set  with  a  maximum  cushion 
for  air  safety.  Non-scheduled  (charter)  operators/' — 
which  the  plaintiff  was — “on  the  other  hand,  are  allowed, 
under  the  present  rules  now  affecting  them,  to  land  at  any 
airport  in  the  United  States  with  a  500-foot  ceiling  and 
one-mile  visibility.” 

And  there  are  other  statements  of  similar  char- 

28  acter.  Now,  what  is  the  import  of  those?  As  the 
evidence  unfolds,  you  will  begin  to  realize  that  the 

defendant  is  a  regular  scheduled  carrier,  that  is,  it  holds 
a  certificate  from  the  United  States  Civil  Aeronautics 
Board  under  which  it  flies  regularly  from  one  point  to 
another,  carrying  passengers  for  hire,  just  like  a  big  rail¬ 
road.  On  the  other  hand,  the  plaintiff  is  a  company  which 
as  part  of  a  group  has  developed  in  recent  years,  doing 
what  they  call  charter  work.  They  are  popularly  re¬ 
ferred  to  as  “non-scheds”,  meaning  non-scheduled  airlines. 
They,  in  effect,  will  take  you  where  you  want  to  go.  They 
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sometimes  operate,  let  us  say,  from  New  York  to  Miami;  or 
they  may  carry  a  particular  charter  party  from  New  York 
to  Texas;  or,  if  they  want  to  go  there,  from  Texas  to  Chi¬ 
cago.  They  don’t  have  regular  points  between  which  they 
will  operate.  They  will  carry  you  where  you  want  to  go. 

These  charter  airlines,  or  non-scheds,  as  popularly 
called,  operate  also  under  the  Civil  Aeronautics  Board. 
There  may  be  some  dispute  in  the  testimony  as  to  the  pre¬ 
cise  applicable  regulations;  but  the  testimony  will  show 
that  when  the  plaintiff’s  airline  was  established,  it  was 
established  with  the  help  of  a  man  by  the  name  of  Captain 
Yandell,  who  was  in  effect  its  general  manager. 

The  testimony  will  show  that  Captain  Yandell,  before 
he  took  on  this  job  of  organizing  the  plaintiff  air- 
29  line,  was  an  inspector  for  the  Civil  Aeronautics 
Board,  stationed  at  Miami,  to  check  upon  all  the 
major  airlines  that  came  in  to  that  city.  His  job  was  two¬ 
fold — to  check  on  the  planes  and  to  check  on  the  pilots.  Do 
they  meet  or  do  they  need  standards,  and  what  should  be 
the  standards,  for  safety  and  operational  purposes.  He 
was  to  check  completely  on  the  airlines  that  flew  in  to  the 
City  of  Miami. 

Captain  Yandell  was  well  qualified  to  do  that,  for,  as 
the  testimony  will  show,  he,  now  39  years  old,  has  flown 
since  he  was  15  or  16;  he  holds  every  type  of  pilot  license 
there  is  to  have,  including  inspector’s  license  and  dis¬ 
patcher’s  license.  In  addition,  he  has  been  fully  qualified 
to  test  and  to  fly  every  type  of  airplane  in  existence,  with 
or  without  motors — and  when  I  say  without  motors,  I  mean 
gliders — every  type.  And  so,  with  this  vast  experience,  he 
was  fully  qualified  for  an  inspector’s  job  and  more  than 
well  qualified  to  help  organize  an  airline;  and  he  is  the  one 
who  helped  organize  plaintiff’s  airline. 

Captain  Yandell ’s  testimony  will  show  that  when  he  set 
about  organizing  the  Universal  Airline,  he  determined  he 
would  set  standards — safety  standards,  standards  for  test¬ 
ing,  for  training,  for  qualificaton,  of  both  men  and  equip- 
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ment — which  were  far  and  above  the  minimum  require¬ 
ments  imposed  by  the  Civil  Aeronautics  Board.  That  is 
just  what  he  did,  and,  after  having  seen  all  the  other 

30  major  airline  companies  and  having  seen  all  their 
standards  and  what  they  worked  like,  and  what 

worked  right  and  what  worked  wrong,  he  set  up  a  series 
of  standards  equal  to  any  of  them  or  better.  And  that 
was  the  plaintiff  airline  organized  by  Captain  Yandell. 

It  is  our  contention  in  the  second  cause  of  action  that 
the  purpose  of  Mr.  Rickenbaeker  in  making  that  state¬ 
ment  was  to,  in  effect,  say  to  the  public,  “The  pilots  of 
plaintiff’s  airline  are  no  good,  they  are  not  qualified,  they 
are  not  trained.  Ours  are  good.  You  shouldn’t  use  the 
plaintiff’s  airline.” 

He  had  a  motive  for  it,  as  the  testimony  will  show.  East¬ 
ern  Air  Lines  has,  as  one  of  its  principal  and  probably  its 
most  lucrative  routes,  flights  on  the  East  Coast — for  ex¬ 
ample,  from  New  York  to  Miami  and  return.  That  is  one 
of  their  big  sources  of  traffic,  particularly  in  the  winter 
season  in  Miami,  and  around  the  Christmas  season. 

The  Universal  Airline  was  carrying  a  tremendous 
amount  of  traffic  down  the  East  Coast,  down  to  Miami  and 
to  Puerto  Rico  and  return,  and  it  was  cutting  heavily  into 
the  Eastern  Air  Lines’  business,  and  it  probably  in  the 
future  would  cut  in  more  heavily,  because  the  Universal 
Airline  had  filed  an  application  with  the  Civil  Aeronautics 
Board  asking  the  Civil  Aeronautics  Board  to  give  it  a 
regular  certificate  like  Eastern  had — but  with  one 

31  difference.  It  said,  “Give  us  a  certififlcate,  and  we 
want  no  subsidy  at  all.  The  Government  doesn’t 

have  to  give  us  a  penny  to  carry  this  traffic.” 

But  Eastern  Air  Lines,  like  all  big  airline  companies, 
has  a  Government  subsidy.  The  Government  helps  the 
airline  financially  in  order  to  help  them  operate.  And 
the  Universal  Airline,  flying  the  same  route,  in  competi¬ 
tion  with  Eastern  Air  Lines,  had  filed  for  a  certificate 
without  subsidy;  and  that  certificate  was  still  pending  at 
the  time  this  company  was  driven  out  of  business. 
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So  there  was  a  clear  motive,  and  we  say  that  motive 
was  implemented,  was  carried  out,  by  the  publication  of 
statements  such  as  that  which  I  have  quoted  to  you. 

I  have  referred,  as  I  said,  to  a  certain  newspaper  state¬ 
ment.  Actually,  there  were  things  beyond  statements  in 
the  public  press.  The  testimony  will  show,  for  example — 
and  to  show  the  continuity  of  the  scheme  of  the  defend¬ 
ant’s  airline,  to  drive  the  plaintiff  out  of  business — the 
testimony  will  show  that  on  one  occasion,  within  a  matter 
of  a  week  or  a  few  weeks  of  the  time  of  this  accident,  that 
a  few  weeks  after  that  accident  Mr.  Rickenbacker,  who,  as 
I  said,  is  the  president  of  Eastern  Air  Lines,  strode  one 
day  intothe  airport  terminal  of  Miami.  I  don’t  know  how 
many  of  you  have  been  in  the  Miami  airport  terminal,  but 
the  evidence  will  show  it  is  much  like  a  railroad  ter- 
32  minal,  with  ticket  booths  all  around,  and  repre¬ 
sentatives  of  each  airline  are  at  those  ticket  booths. 

The  testimony  will  show  that  Mr.  Rickenbacker  strode 
into  that  terminal,  with  several  other  officials  of  Eastern 
Air  Lines,  and,  looking  very  pointedly  at  plaintiff’s  rep¬ 
resentatives  and  at  other  ticket  agents  for  charter  or  non- 
sched  airlines,  said — and  I  quote  his  words,  which  you  will 
hear  from  the  stand: 

“I  guess  it  won’t  be  long  before  I  have  you  wildcat 
bastards  out  of  there.” 

That  is  the  frame  of  mind  and  the  disposition  of  the  de¬ 
fendant.  It  had  a  competitor,  a  serious  competitor,  and 
a  competitor  which,  if  that  certificate  were  granted  by  the 
Civil  Aeronautics  Board,  would  cut  in  heavily  into  the 
defendant’s  business. 

•  •  •  • 

46  John  N.  YandeU 

was  called  as  a  witness  for  and  on  behalf  of  the 
plaintiff  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination 
BY  MR.  BERNSTEIN: 

Q  Will  you  state  your  full  name,  please?  A  John 
Yandell. 

47  Q  And  your  occupation,  Mr.  Yandell?  A  Pilot. 
Q  For  how  long  have  you  been  a  pilot,  Captain 

Yandell?  A  More  than  15  years. 

Q  Will  you  state  what  licenses,  pilot  licenses,  you  have 
held?  A  All  of  the  licenses  up  to  and  including  airline 
transport  pilot  for  all  types  of  aircraft  and  aircraft  dis¬ 
patcher. 

Q  When  you  refer  to  these  licenses,  licenses  were  issued 
by  whom?  A  By  the  Civil  Aeronautics  Administration. 

Q  And  what  is  the  Civil  Aeronautics  Administration? 
A  It  is  a  division  of  the  Department  of  Commerce  regu¬ 
lating  civil  aviation. 

Q  And  they  issue  licenses  to  pilots,  I  take  it?  A  Yes. 
Q  Those  are  the  licenses  you  refer  to?  A  Yes. 

Q  When  you  say  all  licenses  up  to  air  transport,  will 
you  specifically  list  them?  A  The  ratings  in  conjunction 
with  the  airline  transport  license  include  all  aircraft  that 
were  made  at  that  time ;  large  and  small. 

Q  Is  that  a  question  of  your  having  qualified 

48  to  fly  all  these  aircraft?  A  Yes. 

Q  Would  those  licenses  depend  upon  whether 
they  were  single-  or  multi-engined  aircraft?  A  The  li¬ 
cense  specifically  was  for  all  single-  and  multi-engined  air¬ 
craft,  land  planes  and  sea  planes,  from  zero  horsepower  to 
13,800  horsepower. 

Q  When  you  say  from  zero  to  13,000  horsepower,  what 
does  that  cover  in  terms  of  known  aircraft?  A  Well, 
that  covers  all  aircraft  that  were  made  at  that  time. 

Q  You  spoke  a  moment  ago  of  licenses  other  than 
pilot  licenses  you  held. 

Will  you  specifically  describe  those  licenses  and  state 
from  whom  you  have  those  licenses?  A  Well,  it  is  from 
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the  same  authority,  the  C.  A.  A.  The  ground  control  of 
aircraft  and  scheduled  operation  must  be  under  the  con¬ 
trol  of  a  dispatcher  that  is  qualified  by  the  C.  A.  A.,  and 
1  was  certificated  for  that  also. 

Q  Will  you  describe  in  lay  language,  if  you  can,  what 
the  functions  of  a  dispatcher  are,  so  that  the  jury  under¬ 
stands  what  that  license  'was?  A  The  entire  control  of 
the  flight  is  designated  to  the  pilot  in  command  of  the 
flight  and  to  the  ground  control  officer  who  is  the  dis¬ 
patcher.  The  fuel  load,  the  decisions  on  weather — 

49  other  than  the  actual  condition  of  the  aircraft.  The 

I  mechanical  condition  of  the  aircraft,  all  decisions  are 

left  to  those  two  men. 

In  this  particular  case,  I  am  qualified  on  both  jobs. 

Q  In  addition  to  pilot  licenses  that  you  have  referred 
to  and  the  dispatcher’s  license,  did  you  ever  have  any  other 
license  or  function  with  regard  to  aircraft?  A  As  an  in¬ 
spector  in  the  C.  A.  A.,  I  had  further  authority — 

Q  May  I  interrupt  a  moment  ? 

You  mentioned  you  were  an  inspector.  When  were  you 
hired  as  an  inspector  by  C.  A.  A. — that  is,  the  Civil  Aero¬ 
nautics  Authority,  is  it  not?  A  Yes.  I  think  in  1944.  I 
don’t  remember  the  exact  date,  but  for  a  year  I  was  in 
the  C.  A.  A.  as  air  carrier  inspector. 

Q  What  were  your  functions  in  that  regard?  A  My 
duties  were  to  determine  whether  or  not  the  pilots  that 
were  flying  for  the  scheduled  airlines  in  the  region  in  which 
I  was  based,  were  properly  qualified  as  captains  or  as 
pilots;  that  all  the  facilities  pertaining  to  scheduled  oper¬ 
ation  were  in  accord  'with  regulations  set  up  by  the  Gov¬ 
ernment,  and  that  their  operation  was  safe  in  every  re¬ 
spect. 

Q  Now,  you  say  in  the  area  in  which  you  were  based. 
What  area  were  you  based  in  as  inspector  for  the 

50  Civil  Aeronautics?  A  The  second  region,  which 
includes  Southeast  United  States,  from  the  South¬ 
ern  Virginia  line  to  the  Atlantic  Coast,  and  westward  to 
the  Mississippi  River — everything  south. 
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Q  And  everything  south,  that  including,  I  take  it,  all 
the  way  to  the  tip  of  Florida?  A  Yes. 

Q  You  mentioned  that  your  job  was  to  see  that — I  be¬ 
lieve  you  said  material,  or  something  of  that  sort,  was  in 
order,  or  proper?  A  Yes. 

Q  What  do  you  mean  by  that?  A  Primarily  my 
duties  concerned  the  pilot  personnel,  the  dispatchers,  and 
ground  facilities,  and  operating  procedures,  but  my  author¬ 
ity  extended  to  cover  any  phase  of  the  operation,  including 
the  mechanical  condition  of  the  aircraft. 

Q  Did  your  authority  include  such  subjects  as  the  num¬ 
ber  of  hours  flown  by  the  personnel?  A  Yes. 

Q  The  type  of  training  through  which  the  personnel 
went?  A  Yes. 

Q  The  flying  rules  and  safety  rules  to  which  the  per¬ 
sonnel  were  subjected?  A  Yes. 

Q  The  loading  of  the  plane?  A  Yes. 

51  Q  In  other  words,  did  it  extend  to  the  various 
components  and  factors  that  go  into  the  safety  of 

aircraft?  A  Yes. 

Q  For  how  long  were  you  employed  by  the  Civil  Aero¬ 
nautics  Authority  in  that  inspector’s  job  to  which  you 
have  referred?  A  Approximately  one  year. 

Q  And  did  you  leave  of  your  own  volition?  A  Yes. 

Q  Why  did  you  leave?  A  I  had  an  opportunity  in 
private  employment  that  was  more  highly  remunerative 
to  me. 

*  *  #  • 

Q  At  that  point,  before  you  go  on,  you  have  used  the 
word,  or  the  designation,  “non-scheduled  airline.” 

52  Please  explain,  if  you  will,  to  the  Court  and  the 
jury  what  a  non-scheduled  airline  is?  A  As  of 

that  time  a  non-scheduled  airline,  or  a  charter  airline,  oper¬ 
ated  with  supposedly  identical  equipment,  pilot  personnel, 
other  operation  facilities,  as  a  scheduled  airline;  the  dif¬ 
ference  being  that  there  were  different  regulations  govern¬ 
ing  the  operation. 
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A  non-scheduled  airline  had  no  subsidy,  no  federal  sub¬ 
sidy,  in  any  way.  It  did  not  carry  mail.  It  depended 
solely  and  entirely  on  its  revenue  from  passengers  and 
cargo ;  whereas  the  scheduled  airline  was  required  to  main¬ 
tain  certain  schedules — 

MR.  GALIHER  (interposing) :  If  your  Honor  please, 
I  submit  that  this  testimony  is  not  in  any  way  relevant  to 
the  issues,  the  difference  between  the  two  types  of  airlines. 

THE  COURT :  I  think  it  is  relevant 

Proceed. 

•  *  *  • 

BY  MR.  BERNSTEIN: 

Q  Captain  Yandell,  in  defining  the  differences,  do  it 
in  just  the  terms  these  lines  actually  were,  without 
53  mentioning  the  federal  regulations.  For  the  mo¬ 
ment,  you  know  nothing  of  the  federal  regulations, 
for  the  purposes  of  this  testimony.  A  The  major  differ¬ 
ence  in  the  two  airlines  is  as  I  have  stated.  The  scheduled 
airlines  went  between  designated  points,  and  were  subsi¬ 
dized  by  the  Federal  Government.  The  non-scheduled  air¬ 
lines  did  not  necessarily  operate  between  predetermined 
points  on  a  regular  schedule.  They  were  authorized  to 
operate  between  any  points  of  their  choosing,  and  oper¬ 
ated  without  subsidy. 

•  •  •  • 

60  (New  York  and  Washington  air  maps  were  pasted 
together  and  marked  Plaintiff’s  Exhibit  No.  1  for 
identification.) 

Q  I  hand  you  a  document  marked  for  identification 
Plaintiff’s  Exhibit  No.  1,  which  appears  to  be  two  sheets 
pasted  together,  and  ask  you  if  you  can  identify  for  me 
what  the  document  is.  A  This  is  a  combination  of  the 
New  York  and  Washington  sectional  aeronautical  charts 
with  the  ranges  and  radio  facilities  as  existed  at  the  time 
of  the  accident. 

Q  And  these  charts  are  prepared  and  published  by 
whom?  A  By  the  Coast  &  Geodetic  Survey.  They  are 
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the  official  documents  concerned  with  airline  flying  or  navi¬ 
gation. 

Q  Are  these  charts  the  standard  ones  used  in  Airplane 
Commercial  Navigation?  A  Yes. 

Q  And  were  they  the  charts  in  use  at  the  time  of  this 
accident?  A  Yes. 

MR.  BERNSTEIN:  I  offer  these  charts  in  evidence, 
your  Honor. 

MR.  GALIHER:  I  am  sure  we  have  no  objection,  but 
I  do  not  know  what  you  are  showing.  May  we  look  at  it? 

(Plaintiff’s  Exhibit  No.  1  was  exhibited  to  Mr. 
61  Galiher.) 

MR.  BERNSTEIN :  If  the  Court  please,  I  would 
like  to  state  for  the  record  that  these  actual  charts  are 
dated  subsequent  to  the  date  of  the  collision  in  question 
here,  but  that  for  purposes  of  this  case,  in  terms  of  the 
route  patterns  marked  out,  there  is  no  variance  from  the 
charts  that  were  then  in  existence.  Some  of  them  are  just 
out  of  print  and  I  understand  from  counsel  for  the  defense 
that  they  will  have  no  objection  unless  later  they  see  some 
variation  in  the  two  charts. 

Is  that  correct,  Mr.  Galiher? 

MR.  GALIHER:  I  don’t  know  much  about  those,  your 
Honor,  and  I  simply  noticed  that  it  bears  a  date  after 
the  accident.  So  my  only  point  was  with  Mr.  Bernstein, 
probably  there  has  been  no  change,  but  I  wanted  it  ad¬ 
mitted  with  that  reservation. 

THE  COURT :  Well,  I  admit  it  into  evidence,  but  it  is 
not  conclusive  on  the  defendant. 

MR.  BERNSTEIN:  That  is  right,  your  Honor. 

(Thereupon  Plaintiff’s  Exhibit  No.  1  for  identification 
was  received  in  evidence.) 

BY  MR.  BERNSTEIN: 

Q  Captain  Yandell,  will  you  point  out  on  that  chart 
the  routes  that  you  have  just  mentioned  as  selecting  for 
Universal  Airline  operation?  Just  point  it  out  on  the 
map  for  the  jury.  A  As  I  stated  before,  this  is  a  com- 
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bination  of  only  the  Washington  and  the  New  York 

62  sections  of  the  United  States,  and  does  not  include 
the  routes  that  I  mentioned.  It  extends  only  from 

Washington,  down  here  (indicating)  to,  well,  of  course  a 
little  north  of  New  York,  but  this  chart  is  designed  to 
show  the  section  of  the  route  from  New  York  to  Wash¬ 
ington  only. 

Q  Now,  where  did  you  carry?  You  carried  down  the 
East  Coast,  I  take  it.  A  That  is  right,  on  the  airways, 
i  Q  Will  you  explain  on  that  chart  to  the  jury  what  those 
long  purple-like  gashes  are?  A  The  purple  gashes,  as 
you  call  them,  on  here,  are  the  approximate  geographical 
location  of  the  range  legs.  To  you,  I  guess  the  parlance 
that  the  layman  would  know  these  in  would  be  known  as 
the  beams. 

This  is  an  aural  method  whereby  a  pilot  without  visual 
reference  to  the  ground,  or  without  reference  to  anything 
outside  the  airplane  other  than  to  his  radio  alone,  can 
determine  his  exact  position  at  all  times. 
i  Q  In  that  connection,  Captain,  are  those  used  in  what 
is  called  instrument  flights  ?  A  Very  definitely, 
i  Q  Will  you  explain  exactly  what  instrument  flight  plan 
is,  and  its  relation  to  a  marker  such  as  that?  A  There 
are  two  general  types  of  flying  for  the  purpose  of  this 
discussion.  That  is,  instrument  flight  and  visual  flight. 
The  difference  being  that  visual  flight  may  be  con- 

63  ducted  only  under  such  conditions  whereby  the  po¬ 
sition  of  the  airplane  and  the  attitude  of  the  air¬ 
plane  may  be  deetrmined  at  all  time  by  visual  reference 
to  the  ground  or  to  other  reference  points  outside  the 
airplane. 

i  Instrument  flight,  for  the  purpose  of  this  discussion,  is 
the  type  of  flying  authorized  by  the  C.  A.  A.  whereby  the 
position  of  the  aircraft,  the  control  of  the  flight,  the  com¬ 
munications,  the  two-way  communications  between  the  air¬ 
craft  and  flight  control  on  the  ground,  must  be  maintained 
at  all  times  by  radio.  In  that  event  it  is  necessary  that 
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these  radio  fixes  be  available  to  the  navigator  of  the  air¬ 
craft,  in  order  that  he  knows  where  he  is. 

Q  Will  you  explain  in  a  little  more  detail,  and  if  you 
can,  in  layman’s  language,  in  effect  what  a  radio  fix  is? 
Do  you  mean  getting  contact  in  relation  to  one  of  those 
beams  that  you  spoke  of?  A  A  fix  is  any  method,  with 
the  use  of  the  radio — I  am  speaking  of  radio  fix,  in  con¬ 
nection  with  the  beams — whereby  you  may  determine  your 
exact  position  in  relation  to  where  the  beams  are.  You 
know  where  the  beams  are  by  referring  to  these  charts. 
You  know  where  the  fan  markers  are  by  referring  to  these 
charts,  and  by  oral  signals,  or  a  combination  of  oral  signals 
and  visual  signals  by  radio,  you  are  able  to  determine 
your  position  at  all  times,  and  if  you  are  able  to  determine 
your  successive  positions,  you  know  your  actual 
64  ground  speed,  headings,  and  everything  else.  You 
are  able  to  determine  intelligently  when  and  where 
you  are  going  to  be  at  a  predetermined  destination. 

Q  You  mentioned  a  moment  ago  the  word  “fan 
marker.”  A  lot  of  us  don’t  know  what  that  means. 
Would  you  explain  what  a  fan  marker  is?  A  All  right. 
On  this  particular  route,  Newark  to  Washington,  the  beam, 
as  we  will  call  it,  southwest  out  of  Newark  lies  approxi¬ 
mately  in  the  middle  of  the  airway  where  the  traffic  is  con¬ 
trolled  by  the  C.  A.  A. 

A  few  minutes  after  departure  from  Newark,  or  a  few 
minutes  prior  to  arriving  in  Newark,  the  pilot  can  deter¬ 
mine  to  within  a  half  mile  of  his  position  when  first  he  is 
riding  this  beam,  as  we  call  it,  which  is  on  a  different 
frequency  than  the  fan  marker.  The  fan  marker  is  a  non- 
directional  radio  signal  that  causes  a  different  tone  signal 
in  the  radio  and  causes  a  special  light  in  the  cockpit  to 
light  up  so  that  the  pilot  will  know  if  he  is  riding  on  this 
beam,  and  gets  that  signal,  he  knows  in  this  particular  case 
that  he  is  over  the  Metuchin  marker  and  he  knows  exactlv 
his  distance  out  of  Newark. 
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Q  Now,  Captain,  will  you  trace  on  that  chart  the  radio 
beams  and  fan  markers,  and  the  other  signals  available 
to  pilots,  enroute  from  Newark  to  Washington,  D.  C.T 
A  As  of  the  time  of  the  accident,  the  facilities  existing 
between  Newark  and  Washington  were  the  same  as 

65  are  shown  on  this  chart  here. 

The  Newark  radio  range,  southwest  leg,  was  the 
initial  leg  passing  over  the  Newark  fan  marker — I  mean, 
passing  over  the  Metuchin  fan  marker,  in  a  southwesterly 
direction,  over  Trenton,  and  laying  directly  on  Phila¬ 
delphia.  At  that  time  there  was  only  one  range  station 
in  Philadelphia,  southwest  range. 

At  Philadelphia  the  course — 

Q  You  say  at  that  time  there  was  only  one  range  sta¬ 
tion?  A  Yes,  at  that  time  there  was  only  one  range  sta¬ 
tion  in  Philadelphia,  that  is,  the  southwest  station,  which 
was  an  old-tvpe  loop  range  which  I  won’t  bother  to  explain 
technically  except  that  it  did  not  have  the  power  and  the 
range  of  communication  that  both  the  Newark  and  the 
Washington  ranges  had. 

Q  And  that  situation  has  been  altered  since  then?  A 
That  is  correct.  There  has  been  an  additional  range  placed 
northeast  of  Philadelphia,  which  gives  much  better  com¬ 
munication  facilities  over  that  point. 

The  leg  comes  right  over  Philadelphia  and  then  bears 
slightly  to  the  west,  going  out  the  southwest  leg  of  the 
Philadelphia  range,  to  an  intersection  of  the  North  Balti¬ 
more  range — no,  going  to  an  intersection  of  the  Northeast 
Washington  range,  where  another  change  is  made  to  the 
southwest  down  the  Washington  leg  to  an  intersection 
of  the  North  Baltimore  leg,  at  a  point  known  as  the  Balti¬ 
more  relay.  That  was  the  check  point  at  that  time  for 
approaching  the  Washington  range.  Those  were  the 

66  only  ranges  involved,  the  only  radio  facilities  neces¬ 
sary  for  that  particular  flight. 

Q  Captain,  if  a  transport  pilot  is  ready  to  take  a 
flight  out  of  a  particular  field — and  I  am  asking  the  situa- 
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tion  as  of  December  19,  1946 — the  pilot  is  ready  to  take  a 
plane  out  of  the  field,  a  commercial  plane,  does  he  have 
to  get  any  approval  or  file  any  documents  with  Civil  Aero¬ 
nautics  Authority  at  the  field? 

MR.  GALIHER :  I  object  to  that,  your  Honor. 

THE  COURT :  What  is  your  ground? 

MR.  GALIHER:  There  is  no  particular  place  desig¬ 
nated.  There  is  no  showing  that  the  Captain  was  at  the 
particular  place  that  Mr.  Bernstein  has  in  mind,  so  I  sub¬ 
mit  it  would  be  entirely  hearsay. 

THE  COURT:  Mr.  Reporter,  will  you  read  the  ques¬ 
tion,  please? 

(The  pending  question,  as  above  recorded,  was  read  by 
the  reporter.) 

THE  COURT :  I  overrule  your  objection. 

BY  MR.  BERNSTEIN: 

Q  Answer,  please.  A  Yes,  the  pilot  at  the  field  must 
file  either  directly  with  the  flight  control  of  C.  A.  A.  or 
through  its  company  facilities  in  such  a  way  as  it  will  be 
transmitted,  his  flight  plan  to  C.  A.  A.  and  must  re- 
67  ceive  C.  A.  A.  approval  of  his  proposed  flight  plan 
before  he  can  depart. 

Q  When  you  say  file  it  either  directly  or  indirectly 
with  C.  A.  A.,  do  you  mean  an  office  at  the  field  from  which 
he  is  proposing  to  take  off?  A  Well,  I  will  have  to 
clarify  your  question  a  little  bit.  You  said  “transport 
pilot/ 7  The  pilots,  both  in  scheduled  and  non-scheduled 
flying,  were  transport  pilots.  In  the  case  of  a  non-sched¬ 
uled  operaton  the  pilots  must  go  directly  to  the  C.  A.  A. 
office  on  the  field  and  file  it,  if  the  office  exists,  or  they 
must  file  it  by  radio  and  get  approval. 

In  the  case  of  scheduled  airlines,  it  was  customary  that 
the  pilots  file  the  flight  plan  with  their  company  personnel 
prior  to  departure.  Their  company  personnel,  in  turn, 
relayed  the  flight  plan  to  the  C.  A.  A. ;  the  C.  A.  A.  giving 
their  approval  to  the  company,  and  then  by  their  own 
company  communications  facilities  received  the  approval 
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of  the  flight  plan.  That  was  in  order  to  relieve  congestion 
of  radio  traffic. 

Q  Under  what  circumstances,  as  of  that  time,  for  com¬ 
mercial  air  traffic  on  the  East  Coast  out  of  Newark — under 
what  circumstances  could  a  pilot  select  an  instrument  flight 
plan?  A  A  pilot  could  elect  to  file  an  instrument  flight 
plan  on  any  flight,  regardless  of  weather.  That  was  sub¬ 
ject  to  the  captain’s  discretion. 

Q  Did  your  company,  the  Universal  Airline 
68j  Company,  have  a  policy  in  that  regard?  A  Yes. 

Q  What  was  that  policy?  A  All  night  flights, 
regardless  of  weather,  must  be  cleared  on  an  instrument 
flight  plan.  By  that,  they  must  be  under  the  control  of  the 
C.  A.  A.  at  all  times  on  the  flight  coming  down. 

Q  Under  what  circumstances,  as  of  the  time  of  this 
accident,  would  a  commercial  plane  taking  off  be  refused 
an  instrument  flight  plan  and  be  compelled  to  fly  on  visual 
or  contact  flight  plan?  A  It  would  have  been  refused 
in  the  event  that  the  second  request  was  a  similar  request. 
By  that,  I  mean  the  same  altitude  and  the  same  route  con¬ 
flicted  with  the  scheduling  of  an  aircraft  already  cleared 
for  that  altitude  and  that  route. 

Q  In  other  words,  if  one  plane  had  already  cleared  for 
an  instrument  flight  on  a  certain  route  at  a  certain  alti¬ 
tude  and  a  second  plane  wanted  to  fly  the  same  route  and 
same  altitude,  it  would  have  to  fly  visual  or  contact  rules? 
A  If  it  flew  the  same  altitude,  yes.  The  policy  at  that 
time  was  to  maintain  a  15-minute  time  separation  on  the 
same  altitude. 

Q  When  a  pilot  was  flying  on  an  instrument  flight, 
approved  by  the  Civil  Aeronautics  Authority,  what  were 
his  duties  and  obligations  as  of  the  time  of  this 
69  accident  with  respect  to  keeping  a  visual  lookout? 
A  On  an  instrument  flight  plan,  did  you  say? 

Q  On  an  instrument  flight  plan.  A  Begardless  of  the 
visual  lookout — of  course,  it  is  his  responsibility  insofar 
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as  is  possible,  to  maintain  a  visual  reference,  but  he  is  re¬ 
quired  on  an  instrument  flight  plan  to  conduct  the  flight  as 
if  he  had  no  visual  reference.  By  that  I  mean  if  the 
weather  is  questionable,  partly  obscure,  cloudy  or  foggy, 
he  is  required  to  maintain  the  instrument  approach  all  the 
way  by  the  instrument  flight  plan. 

In  this  particular  case,  the  pilot  was  required — 

MR.  GALIHER  (interposing) :  I  object  to  that,  your 
Honor. 

THE  COURT :  I  sustain  the  objection. 

BY  MR.  BERNSTEIN : 

Q  Captain  Yandell,  was  there  any  difference,  as  of  the 
time  of  this  accident,  between  the  technique  and  obliga¬ 
tions  as  far  as  visual  watch  went,  between  a  pilot  flying 
instrument  flight  plan  and  a  pilot  flying  a  visual  or  con¬ 
tact  fight  plan?  A  There  is  no  difference  in  the  re¬ 
sponsibility  of  the  pilot;  no. 

You  say  the  difference  now,  as  of  this  time? 

Q  No.  You  must  not  understand  my  question. 

As  of  the  time  of  this  accident,  December,  1946. 

A  I  misunderstood  your  question. 

Q  I  am  sorry.  As  of  December  19,  1946. 
70  A  Yes,  very  definitely.  As  of  that  time,  when  a 
flight  was  cleared  on  an  instrument  flight  plan,  the 
pilot  must  at  all  times  maintain  the  altitude  at  which  he 
had  cleared,  maintain  the  course,  the  constant  two-way 
communication,  and  make  the  prescribed  radio  checks  with 
the  flight  control  of  C.  A.  A.,  whereas  a  pilot  on  a  contact 
flight  plan  was  not  required  to  maintain  an  altitude,  was 
not  required  to  make  his  radio  contact,  and  much  more 
of  the  actual  conduct  of  the  flight  was  left  to  what  was 
known  as  S.  C.  D.,  subject  captain’s  discretion. 

I  am  trying  to  say  that  the  pilot  in  command  on  a  con¬ 
tact  flight  plan  has  much  more  prerogative  and  choice  of 
action  than  a  pilot  in  command  on  an  instrument  flight 
plan,  and  is  less  under  control  of  the  C.  A.  A. 

Q  Would  there  be  any  difference  as  of  that  time  in 
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the  requirements  as  to  lookout,  watching  for  other  planes, 
between  an  instrument  flight  plan  and  a  contact  or  visual 
flight  plan!  A  Very,  very  definitely.  A  pilot  on  an  in¬ 
strument  flight  plan  may  assume,  unless  he  is  instructed 
or  advised  through  the  communications  facilities — 

MR.  GALIHER  (interposing) :  Excuse  me,  Captain.  I 
must  object  to  this,  your  Honor.  I  don’t  think  this  is 
proper,  as  to  what  a  pilot  must  assume. 

THE  COURT:  Well,  I  think  it  is  the  duty  of  a  pilot 
to  exercise  due  care.  I  overrule  the  objection. 

MR.  BERNSTEIN :  Thank  you,  your  Honor. 

71  Will  you  proceed,  Captain? 

THE  COURT :  I  will  not  permit  counsel  to  thank 
me  for  my  rulings. 

BY  MR.  BERNSTEIN: 

Q  Will  you  proceed,  Captain?  A  I  will  have  to  ex¬ 
plain  this,  I  believe,  by  drawing  a  hypothetical  case,  if  I 
may. 

THE  COURT:  No,  I  think  you  should  just  answer 
the  question. 

THE  WITNESS:  All  right,  sir. 

The  pilot  that  has  been  authorized  by  the  traffic  control 
of  C.  A.  A.  to  fly  at  a  given  altitude  and  at  a  given  time, 
mqst  do  that  as  he  is  instructed  to  do,  or  he  is  in  viola¬ 
tion  of  regulations.  He  must  be  under  the  control  and  he 
must  do  as  he  is  instructed  to  do  by  C.  A.  A.  so  long  as  it 
is  possible.  Of  course,  if  he  declares  an  emergency,  he 
can  vary  and  deviate  from  his  flight  plan. 

Whereas  a  pilot  under  contact  clearance  may  change 
his  altitude,  his  course,  anything  except  his  destination, 
entirely  on  his  own  volition  and  without  waiting  for  a 
clearance  from  C.  A.  A.  But  at  the  same  time,  the  pilot 
under  contact  flight  plan  cannot  enter  conditions  whereby 
he  cannot  maintain  the  attitude  and  position  of  the  air¬ 
craft  at  all  times  solely  by  visual  reference  to  the  ground. 
He  cannot  enter,  for  instance,  within  500  feet  of  a  cloud, 
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or  any  obstruction  to  visibility.  He  cannot  enter  in 
conditions  where  rain  or  fog  restricts  the  forward 

72  visibility  to  less  than  three  miles. 

In  other  words,  it  is  the  contact  flight;  he  must 
go  by  what  he  sees,  and  the  instrument  pilot  by  what  he 
hears. 

Q  Were  you  with  Universal  Airline,  Captain,  on  De¬ 
cember  19, 1946?  A  Yes. 

Q  What  was  your  function  at  that  time?  A  The  same 
as  in  the  beginning. 

Q  Did  you  have  a  flight  in  operation  on  that  date  from 
Newark,  bound  for  Miami?  A  Yes. 

Q  What  type  of  ship  was  being  flown  at  that  time  on 
that  flight?  A  A  DC-3. 

Q  Will  you  identify  what  this  is  that  I  hand  you?  A 
This  is  the  same  type  aircraft,  the  only  difference  being 
in  the  engines. 

Q  What  do  you  mean  by  the  only  difference  being  in 
the  engines?  A  Well,  the  aircraft  that  we  were  flying 
was  identical  with  this  model,  in  that  it  was  a  DC-3.  I 
know,  though,  that  from  the  appearance  of  this,  this  is  a 
DC-3  with  different  type  engines.  There  is  no  difference 
in  the  aircraft. 

Q  The  aircraft  that  your  company  was  flying  that  day, 
on  December  19,  from  Newark  to  Miami,  what  was 

73  the  normal  cruising  speed  of  that  aircraft?  A  An 

average  of  about  150  miles  an  hour. 

Q  And  in  terms  of  the  capacity  of  that  aircraft,  how 
much  faster  might  that  aircraft  go,  in  terms  of  its  capacity 
now?  A  You  mean  its  potential  speed? 

I  don’t  understand  the  question. 

Q  Well,  how  fast  could  it  go  with  a  passenger  load  of 
21,  plus  a  crew  of  3,  and  normal  fuel  to  carry  it  from 
Newark,  New  Jersey,  to  Raleigh-Durham,  North  Caro¬ 
lina?  A  To  stay  within  the  operating  limits  prescribed 
by  the  C.  A.  A.,  and  with  a  full  load,  I  would  estimate 
170,  or  175  miles  an  hour  air  speed. 
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Q  That  would  be  its  maximum?  A  Yes. 

Q  And  its  cruising  speed,  normally,  its  average  cruis¬ 
ing  speed  you  say  would  be  about  150?  A  I  would  say 
150. 

ME.  BERNSTEIN:  Your  Honor,  may  I  offer  the 
model  in  evidence,  except  for  the  description  on  it? 

THE  COURT:  Very  well. 

(Model  of  2-engined  airliner  was  marked  Plaintiff’s  Ex¬ 
hibit  No.  2,  and  received  in  evidence.) 

BY  MR.  BERNSTEIN: 

Q  Captain,  are  you  familiar  with  flying  a  so- 

74  called  DC-4  airplane?  A  Yes. 

Q  Have  you  flown  them  yourself?  A  Yes. 

Q  How  much  have  you  flown  them  in  terms  of  flying 
hours?  A  Enough  that  the  C.  A.  A.  authorized  me  as 
check  pilot  on  DC-4s. 

THE  COURT :  I  think  he  should  answer  as  nearly  as 
possible  the  number  of  hours. 

BY  MR.  BERNSTEIN: 

Q  Captain,  will  you  state  your  closest  estimate  of  the 
number  of  actual  flying  hours  ?  A  On  DC-4s  ? 

Q  On  DC-4s.  A  I  would  estimate  between  four  and 
five  hundred  hours. 

Q  Captain,  could  you  identify  what  I  hold  in  my  hand 
now  ?  A  This  is  a  scale  model  of  a  DC-4. 

Q  What  is  the  average  cruising  speed,  fully  loaded, 
carrying  a  normal  complement  of  passengers  and  crew, 
of  that  type  of  plane?  A  I  would  say  the  normal  cruis¬ 
ing  speed  is  about  200  miles  an  hour,  fully  loaded. 

Q  And  what,  fully  loaded,  would  be  its  maximum 
speed?  A  To  stay  within  operating  limits  I  would  say 
225, 230. 

75  THE  COURT:  Are  you  offering  that  in  evi¬ 
dence? 

MR.  BERNSTEIN:  I  offer  that,  your  Honor,  in  evi¬ 
dence. 

THE  COURT :  Very  well. 
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(Scale  model  of  DC-4  was  marked  Plaintiff’s  Exhibit 
No.  3  and  received  in  evidence.) 

*  *  *  • 

78  Cross-Examination 

*  *  *  • 

BY  MR.  GALIHER : 

81  Q  You  have  testified,  Captain  Yandell,  that  the 
normal  cruising  speed  of  the  DC-3  was  approxi¬ 
mately — or  you  said  it  was  150  miles  per  hour.  A  Under 
certain  conditions :  a  full  load.  And  that  is  air  speed,  not 
ground  speed. 

Q  Well,  is  that  the  speed  your  pilots  were  directed  to 
file  flight  plans  for?  A  The  pilots  were  not  directed  to 
file  flight  plans  at  any  speed.  The  speed  would  be  based 
on  weather  conditions  at  the  time.  If  they  had  a  head 
wind  or  a  tail  wind,  that  would  determine  the  ground 

82  speed.  Not  by  direction  of  what  speed  to  fly. 

Q  Well,  what  did  you  say  was  the  maximum 
cruising  speed  permitted  by  the  Civil  Aeronautics  Board 
of  a  DC-3? 

MR.  BERNSTEIN :  Your  Honor,  he  did  not  testify  as 
to  what  C.  A.  A.  permitted.  He  testified  as  to  the  capacity 
of  the  plane,  I  believe. 

THE  COURT:  I  do  not  think  he  testified  as  to  the 
maximum  speed.  Y ou  may  ask  him  that,  however. 

BY  MR.  GALIHER : 

Q  Will  you  please  answer  my  question?  A  I  in¬ 
tended  to  say,  and  I  am  quite  sure  that  I  did  say,  that  the 
maximum  cruising  speed  within  the  operating  limits  au¬ 
thorized  by  C.  A.  A.  By  that  I  mean  the  amount  of  power 
that  can  be  taken  out  of  the  engines  would  be  approxi¬ 
mately  170  or  175  miles  an  hour  with  a  full  load. 

Q  You  testified  that  you  had  operated  DC-4  planes  for 
a  total  of  approximately  400  to  500  hours.  A  That  is 
correct. 
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Q  How  many  types  of  DC-4  planes  have  you  oper¬ 
ated,  Captain  Yandell?  A  A’s,  B’s,  C’s,  and  D’s.  I 
don’t  remember  an  F. 

i  Q  And  that  indicates  later  models,  does  it  not?  A  , 
That  is  correct. 

Q  When  you  go  up  in  the  alphabet?  A  Yes,  sub¬ 
sequent  models  from  the  original. 

83  Q  Would  not  the  average  cruising  speed  depend 
upon  the  particular  type  of  DC-4?  A  There  is  no 
measureable  difference  in  the  cruising  speed  of  different 
types  of  DC-4s.  The  difference  is  in  the  power  plants  that 
are  in  them  and  the  loading  conditions  of  the  airplanes, 
i  Q  Isn’t  it  true  that  there  are  different  average  cruis¬ 
ing  speeds?  A  Certainly. 

#  *  •  • 

85  Redirect  Examination 
BY  MR.  BERNSTEIN : 

Q  The  plane  that  Mr.  Galiher  has  just  referred  to  as 
a  surplus  plane,  what  was  the  condition  of  that  airplane 
prior  to  the  collision  on  December  19,  1946?  A  The  con¬ 
dition  of  it? 

Q  Yes.  A  It  was  properly  certificated  by  the  C.  A.  A. 
It  was  in  airworthy  condition,  and  had  just  come  out  of 
overhaul  a  few  trips  prior  to  that. 

Q  Was  that  overhaul  complete,  or  a  partial  overhaul? 
A  Well,  the  airplane  did  not  have  sufficient  time  on  it 
since  brand-new  to  justify  a  long  overhaul.  I  don’t 

86  know  how  to  explain  that  to  you. 

•  *  •  • 

92  “Thereupon 

!  Deposition  of  Eugene  Matthew  Harvey 

Eugene  Matthew  Harvey, 

a  witness  of  lawful  age,  was  called  in  behalf  of  the  plain¬ 
tiff,  and  after  first  having  been  duly  sworn  by  the  notary, 
was  examined  and  testified  as  follows : 
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Direct  Examination 
BY  MR.  BERNSTEIN: 

Q  State  your  full  name.  A  Eugene  Matthew  Har¬ 
vey. 

Q  Your  age  and  address.  A  Twenty-eight.  My  resi¬ 
dence  is  New  York  City. 

Q  How  long  have  you  held  any  form  of  a  pilots  license? 
A  For  approximately  nine  years. 

Q  Will  you  describe  the  licenses  you  have  held  and  the 
dates  issued?  A  I  have  held  a  student’s  permit  in  ’39; 
private  in  ’40;  commercial  in  ’46;  and  an  airline  trans¬ 
port  rating  in  ’46,  too. 

Q  You  served  in  the  Army  Air  Forces?  A  That  is 
correct.  Air  Transport  Command  mostly. 

Q  What  were  your  years  of  service  and  type  of  serv¬ 
ice?  A  Well,  prior  to  my  service  in  the  Army  Air  Forces 
I  was  with  the  RCAF  for  a  year.  That  was  from  May 
of  1941  to  May  of  1942.  From  May  of  ’42  to  ’46  I  served 
with  the  Army  Air  Forces.  Most  of  this  time  was 
93  doing  transport  flying  for  the  Army  and  the  Air 
Transport  Command. 

Q  Was  there  overseas  flying  involved?  A  There  was. 
I  flew  over  the  India-China  so-called  hump  route  for  a 
year.  Then  the  rest  of  the  time,  about  four  months,  was 
domestic  flying  here  in  the  States,  and  the  rest  of  it  was 
all  flying  military  transports  in  C-87s  and  C-54s. 

Q  When  were  you  discharged  from  the  Army?  A  It 
was  May  of  1946. 

Q  What  employment  did  you  take  then?  A  I  took  a 
job  as  a  pilot  with  Universal  Airline. 

Q  Was  that  in  May,  1946?  A  Yes,  sir. 

Q  For  what  period  of  time  were  you  employed  by 
Universal?  A  From  May  of  1946  until  February  of 
1947. 

Q  During  all  the  time  that  you  have  been  flying  from 
the  time  you  got  your  first  pilots  license  until  date,  have 
you  ever  had  an  air  accident?” 
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MR.  BERNSTEIN :  Your  Honor,  there  is  an  objection 
here. 

THE  COURT :  I  sustain  the  objection. 

“BY  MR.  BERNSTEIN: 

Q  Have  you  ever  had  any  official  report  placed  with 
either  civil  or  military  authorities  for  violation  of  any 
flying  regulations  or  rules !” 

MR.  BERNSTEIN :  Your  Honor,  there  is  an  objec¬ 
tion. 

94  THE  COURT :  I  sustain  the  objection. 

•  •  •  • 

“BY  MR.  BERNSTEIN: 

Q  Calling  your  attention  to  a  flight  on  December  19, 
1946,  were  you  operating  that  day  under  any  flying  orders 
from  Universal?  A  Well,  I  was  supposed  to  take  a  flight 
from  Newark  to  Miami  via  Raleigh-Durham,  North  Caro¬ 
lina. 

95  Q  In  what  capacity?  A  I  was  acting  as  a  co¬ 
pilot  and  check-pilot  to  another  pilot  that  was  re¬ 
ceiving  a  regular  90-day  check  over  that  route. 

Q  Who  was  that  other  pilot?  A  Henry  Norris. 

Q  Was  this  a  passenger  plane?  A  That  is  correct. 

Q  Describe  the  type — 

MR.  GALIHER  (interposing):  May  I  ask  you— did  I 
understand  you  to  say  you  were  acting  as  a  check-pilot? 

THE  WITNESS :  That  is  true. 

MR.  GALIHER:  For  the  other  pilot?  Your  voice  sort 
of  dropped;  I  didn’t  quite  understand  what  you  were 
talking  about. 

THE  WITNESS:  I  was  company  check-pilot  for  Uni¬ 
versal,  and  although  I  was  acting  as  co-pilot  he  was 
actually  the  first  pilot  flying.  I  was  check-pilot  giving  him 
a  regular  90-day  check. 

BY  MR.  BERNSTEIN: 

Q  I  asked  you  earlier  to  describe  the  type  of  plane  in¬ 
volved.  A  A  DC-3. 

Q  Carrying  passengers?  A  That  is  correct. 
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Q  Who  were  the  other  members  of  the  crew! 

96  A  Henry  Norris  was  captain  and  Miss  Cotton,  Joan 
Cotton,  was  the  stewardess. 

Q  How  many  passengers  was  the  plane  carrying?  A 
Twenty-two,  I  believe ;  twenty-one  or  twenty-two. 

Q  What  were  the  company’s  flight  orders?  A  Well, 
I  don’t  quite  understand  the  question.  Do  you  mean  what 
was  I  supposed  to  do  as  far  as — 

Q  (Interposing)  Let  me  restate  the  question. 

What  were  the  company’s  orders  to  the  pilot  as  to  what 
type  of  flying  he  was  to  do — operate  by  instrument  over 
certain  courses?  A  It  was  the  company  directive  that  we 
all  fly  instrument  flight  plans. 

Q  Filed  with  who?  A  With  the  CAA. 

Q  Did  you  do  that?  A  We  did  that.  Norris  filed 
the  flight  plan. 

Q  What  were  the  details  of  that  instrument  flight  plan? 
A  We  filed  a  flight  plan  to  fly  at  2,000  feet  to  Raleigh- 
Durham  airport  via  airway  amber  7. 

Q  Were  you  given  clearance?  A  Just  prior  to  take¬ 
off,  the  Newark  control  tower  cleared  us  to  fly  at  that 
altitude.  The  exact  words  of  the  plan  were,  if  I  remem¬ 
ber,  to  cruise  and  maintain  at  2,000  until  further  ad¬ 
vised. 

97  Q  Were  you  advised  by  any  of  the  authorities 
at  the  Newark  airport  or  by  anyone  else  as  to  pos¬ 
sible  contact  with  other  planes?  A  I  don’t  remember. 
There  was  some  traffic  over  Metuchen  that  was  mentioned, 
which  is  practically  adjacent  to  Newark  airport. 

•  •  •  • 

“BY  MR.  BERNSTEIN: 

Q  Were  you  advised  by  officials  at  the  Newark  air¬ 
port,  or  any  other  persons,  as  to  possible  contact  with  an 
Eastern  DC-4  flight?  A  No. 

Q  What,  if  any,  instructions  did  you  receive  either 
from  officials  at  the  Newark  airport  or  other  persons  as 
to  possible  contact  with  other  commercial  planes?  A 
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There  was  no  other  traffic  except,  as  I  say,  I  don’t  recall 
the  full  details  of  it,  but  I  think  there  was  some  estimat¬ 
ing  Metuchen  before  we  arrived  there. 

•  •  •  • 

98  Q  Had  you  received  any  advice  as  to  possible 

i  contact  with  an  Eastern  Air  Lines  plane?  A  No. 

Q  Where  did  your  flight  take  off  from  on  that  day? 

A  Newark  airport. 

Q  At  what  time?  A  17:07. 

Q  Eastern  standard  time?  A  Eastern  standard  time; 
that  is  correct. 

Q  What  was  the  route  for  that  flight  from  Newark?  A 
By  airway  amber  7,  which  carries  you  over  Philadelphia, 
sort  of  a  dog  leg  to  Washington,  and  then  over  Washing¬ 
ton  and  Richmond  to  Raleigh. 

Q  Could  you  state  your  original  flight  course  after 
having  taken  off  from  Newark?  A  We  took  off  at 
Newark  at  runway  24,  which  is  practically  on  course, 
heading  to  Philadelphia  is  238,  so  we  just  went  straight 
out. 

Q  Is  that  238  degrees  true  or  magnetic?  A  Magnetic. 
The  runway  is  magnetic,  too,  24.  Then  over  northeast 
Philadelphia  range  station,  and  then  Philadelphia 

99  range  station  itself,  that  is,  one  adjacent. 

Q  Maintaining  the  same  course?  A  Maintain¬ 
ing  the  same  heading ;  that  is  right. 

Q  Approximately  what  time  did  you  pass  over  the 
North  Philadelphia  range  station?  A  At  17:35,  I  be¬ 
lieve. 

Q  Did  you  maintain  a  flight  log?  A  Yes,  sir,  I  did. 

Q  The  times  and  places  at  which  you  assumed  or  al¬ 
tered  courses  are  reported  in  the  flight  log?  A  They  are. 

Q  Where  is  the  flight  log,  to  your  knowledge?  A  I 
don’t  know.  It  was  turned  over  to  CAA  shortly  after  the 
accident  or  at  the  time  of  the  accident.  I  haven’t  seen 
it  since. 
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Q  Bringing  you  back  now,  you  state  over  North 
Philadelphia  range  station  you  were  on  course  238  mag¬ 
netic.  Would  you  continue  with  your  courses  and  change 
of  courses  from  that  point?  A  Well,  at  Philadelphia  we 
altered  to  270  degrees. 

Q  Magnetic?  A  Magnetic.  In  order  to  take  us  back 
on  the  southwest  leg  of  the  Philadelphia  range.  And  as 
soon  as  we  turned  on  to  260 — that  is  the  heading  that  we 
are  supposed  to  hold  along  that  airway  there,  and, 

100  if  I  remember  correctly,  we  held  it  between  255  and 
260  the  whole  time. 

Q  From  there —  A  From  there  until  the  time  we  had 
the  collision. 

Q  If  I  understand  you  correctly,  then,  it  was  course 
260  from  the  south  of  Philadelphia  range?  A  That  is 
right. 

Q  What  were  the  weather  and  visibility  conditions  over 
Philadelphia  ?  A  Very  good.  The  weather  was  clear  and 
visibility  was  well  above  CFR  minimums.  I  would  esti¬ 
mate  about  15  to  20  miles. 

Q  What  were  the  weather  and  visibility  conditions  from 
Philadelphia  to  and  including  the  point  of  collision?  A 
Approximately  the  same  as  that.  Visibility  was  slightly 
better  past  the  industrial  area  of  Philadelphia. 

Q  Did  the  collision  occur  at  night  or  day?  A  It  was 
dark. 

Q  Were  you  carrying  any  light?  A  We  had  our  run¬ 
ning  lights  on,  our  flasher  running  lights. 

Q  Where  were  the  lights  located  on  the  plane?  A 
They  are  located  on  the  tail  and  the  wing  tips. 

Q  They  were  turned  on  ?  A  They  were  on ;  they  were 
working. 

Q  Approximately  what  time  did  the  collision 

101  with  the  Eastern  Air  Lines  plane  occur?  A  1 
can’t  say  exactly.  I  would  estimate  around  18:07, 

but  it  could  have  been  a  couple  minutes  less  than  that; 
somewhere  between  5  and  7 1  would  estimate. 
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Q  Could  it  have  been  beyond  18:07?  A  I  wasn’t 
watching  the  clock  at  the  time  of  the  collision.  We  were 
informed  by  authorities  on  the  ground  after  we  landed 
that  the  Eastern  Air  Lines  plane  had  made  a  call  at  08 
reporting  a  mid-air  collision.” 

!  ME.  BERNSTEIN :  If  I  may  interrupt  at  this  point, 
Mr.  Galiher,  I  believe  we  have  stipulated,  have  we  not,  the 
accident  occurred  between  18 :05  and  18 :07  ? 

MR.  GALIHER :  I  think  so,  Mr.  Bernstein. 

Do  you  want  to  tell  the  jury  what  that  means  as  to 
time? 

MR.  BERNSTEIN:  Yes. 

May  I  do  that,  your  Honor? 

THE  COURT:  Yes. 

MR.  BERNSTEIN:  In  the  course  of  preparation  for 
trial,  counsel  for  both  sides  got  together  on  a  number 
of  points  so  that  we  would  not  have  to  take  up  the  jury’s 
time  on  those. 

I  One  of  the  points  we  agreed  on,  so  that  it  is  not  a  matter 
of  dispute  any  more,  is  that  the  collision  occurred  between 
18:05  and  18:07  air  time,  which  translated  into  our  normal 
clock  time  means  between  6 :05  and  6 :07  in  the  evening. 
THE  COURT:  You  begin  to  count  from  midnight,  do 
you? 

102  MR.  BERNSTEIN :  On  the  air  time,  they  begin 
to  count  at  midnight  and  go  around  the  clock  on  a 
24-hour  basis. 

THE  COURT:  Yes. 

i  MR.  BERNSTEIN :  I  think  in  view  of  that,  Mr.  Gali¬ 
her,  I  will  skip  to  the  middle  of  the  page. 

Any  objection? 

MR.  GALIHER :  No,  sir. 

“BY  MR.  BERNSTEIN: 

Q  What  was  your  first  notice  or  warning  of  the  fact 
of  a  collision  or  of  an  impending  collision?  A  Well, 
none  until  it  actually  happened. 

Q  Did  you  see  any  other  plane  in  the  air,  any  other 
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plane  visible  in  the  air  to  you  immediately  prior  to  the 
collision?  A  At  no  time  on  that  flight  had  I  seen  one. 

Q  Were  you  able  to  make  any  observations  at  about 
the  time  of  the  collision  to  indicate  the  approximate  loca¬ 
tion  of  the  collision?  A  Not  a  pin-point  location,  no.  I 
could  be  off  several  miles  because  the  only  thing  I  could 
remember  was  just  a  haze  of  lights  coming  up  away  ahead 
that  apparently  was  Baltimore.  The  last  definite  check 
point  that  I  had  made  with  reference  to  the  ground  was 
when  we  were  passing  Wilmington,  which  was  on  our  left. 

Q  Would  you  describe  your  observations  as  to 

103  the  collision  itself,  at  the  time  of  the  collision,  that 
is?  How  were  you  aware  there  was  a  collision?  A 

Well,  we  heard  a  ter  riffle  crack  which  seemed  to  be,  oh, 
just  practically  on  my  right  or  immediately  over;  and  I 
didn’t  actually  have  the  controls  in  my  hands  so  I  can’t 
say  the  exact  feeling  of  the  way  the  airplane  went;  but  it 
seems  to  me  we  went  down  and  slightly  to  the  left,  but 
not  too  much  of  a  change  in  direction. 

Q  Where  were  you  sitting?  A  I  was  in  the  right- 
hand  seat. 

Q  You  say  that  the  plane  went  slightly  to  the  left. 
What  do  you  mean  by  that  in  terms  of  feet?  A  Oh,  well, 
that  wouldn’t  be  measured  in  feet;  it  would  be  measured 
in  degrees.  I  would  estimate  that  we  lost  about  400  feet 
of  altitude  before  Norris  recovered  completely. 

Q  When  you  say  change  in  degrees,  you  mean  the  head¬ 
ing  of  your  plane?  A  That  is  right. 

Q  How  many  degrees  would  you  say  the  heading 
changed?  A  Approximately  20  degrees  would  be  an  esti¬ 
mate.  I  couldn ’t  say  exactly. 

Q  What  would  you  attribute  the  change  in  heading  and 
the  drop  in  altitude  to?” 

THE  COURT :  Objection  overruled. 

“MR.  BERNSTEIN:  Let  me  rephrase  the  ques¬ 
tion. 

104  BY  MR.  BERNSTEIN : 

Q  Would  you  say  that  the  impact  had  any  rela- 
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tion  to  the  change  in  heading  or  the  drop  in  altitude,  and, 
if  so,  what  relation! ” 
i  THE  COURT :  Objection  overruled. 

“A  It  was  definitely  caused  by  some  outside  force, 
and  it  was  the  impact  of  whatever  had  struck  us.  We 
didn’t  know  what  had  struck  us. ' 

Q  Did  either  Norris  or  you  change  the  posture  or  flight 
course  of  your  plane  by  working  on  the  controls  at  the 
time  of  collision  or  immediately  thereafter! ” 

THE  COURT:  In  view  of  the  answer,  I  overrule  the 
objection.  Your  question  was  in  the  disjunctive  to  start 
with,  of  course. 

MR.  BERNSTEIN:  I  will  proceed  to  the  next  ques¬ 
tion,  your  Honor. 

“BY  MR.  BERNSTEIN: 

Q  Or  if  you  observed  Norris  make  any  change  in  the 
controls,  the  change  of  posture  or  flight  course  of  the 
plane  !  A  You  mean  at  the  time  ! 

i  Q  Of  the  collision  or  immediately  thereafter.  A 
Immediately  thereafter  he  righted  it.  He  regained  con¬ 
trol. 

Q  Did  either  of  you  at  the  very  moment  or  immedi¬ 
ately  preceding  the  collision  make  any  change  in 
105  the  posture  or  course  of  the  plane  by  adjustment 
of  the  controls!  A  No. 

Q  What  did  you  do  immediately  after  the  collision!  A 
Well,  we  headed  in  the  general  direction  of  Baltimore, 
planning  to  make  an  emergency  landing  there,  as  we  could 
see  the  haze  of  the  Baltimore  lights  ahead;  but  almost 
immediately  we  saw  the  landing  strip  on  our  left,  a  lighted 
landing  strip  on  our  left,  which  we  proceeded  to  and 
landed  there.  However,  in  between  we  had  tried  to  call 
Baltimore  and  found  that  our  transmitter  was  not  oper¬ 
ating.  Then  when  we  got  over  to  this  lighted  landing 
strip,  we  tried  to  call  again  on  the  other  transmitter,  which 
didn’t  work  either. 


53 


Q  You  landed  at  the  strip  you  speak  off  A  We  made 
a  circle  and  landed  at  the  strip,  which  was  Philip’s  Field. 

Q  An  Army  field!  A  An  Army  field,  Aberdeen,  Mary¬ 
land. 

Q  Do  you  know  the  time  at  which  you  landed?  A  I 
don’t  recall  the  exact  time.  It  was  approximately  15 
minutes  after  the  accident.  That  is  an  approximation. 

Q  At  the  time  you  were  landing,  were  your  riding 
lights  still  on?  A  They  were. 

Q  What  lights  were  those?  A  Those  were  the 

106  running  lights,  the  red  on  the  left  and  the  green  on 
the  right  and  the  white  on  the  tail  flashing. 

Q  Flashing  lights?  A  Yes,  sir. 

Q  After  you  landed,  what  was  done  with  the  passen¬ 
gers?  A  Through  cooperation  of  the  Army  we  were  able 
to  take  them  over  to  one  of  the  Army  messes  and  get  them 
fed  right  away;  and  then  we  were  taken  to  the  Colonial 
Hotel  in  Havre  de  Grace. 

Q  Did  you  inspect  the  Universal  plane  at  all  after 
landing?  A  Some  yes.  I  wasn’t  able  to  make  a  good  in¬ 
spection  until  the  next  day ;  it  was  dark. 

Q  But  you  did  inspect  it  the  next  day  again?  A  I 
did. 

Q  What  observations  did  you  make  as  to  the  damage 
of  that  plane  and  the  location  of  the  damage?  Would  you 
describe  that?  A  I  can  give  you  a  rough  description  of 
it;  a  detailed  description  I  can’t  give.  I  know  that  some 
of  the  blades  on  both  props  were  bent  forward,  apparently 
about,  oh,  six  inches.  There  was  quite  a  large  hole  in  the 
top  of  the  fuselage  right  over  the  companionway  between 
the  pilot’s  compartment  and  the  cabin,  which  would  be  its 
baggage  and  radio  compartment. 

Q  If  I  may  interrupt,  how  far  back  from  the  nose 
of  the  plane  would  that  spot  be  where  that  was?  A 

107  That  spot  would  be  about  four  feet  in  front  of  the 
windshield. 
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Q  And  the  stern  of  the  pilots  compartment!  A  That 
is  right. 

iQ  Go  on,  please.  A  Our  hydraulic  tank  had  been 
completely  torn  out  and  was  laying  on  the  floor. 

Q  Where  is  that  hydraulic  tank  normally  located?  A 
It  is  located  immediately  behind  your  right-hand  pilot’s 
seat,  just  behind  the  bulkhead  there.  And  the  hydraulic 
accumulator  was  lying  on  the  floor  completely  torn  loose. 

Q  Where  is  that  normally  located?  A  It  is  also  nor¬ 
mally  located  behind  the  pilot’s  seat. 

Q  In  front  of  the  bulkhead  or  behind  it?  A  Behind 
the  bulkhead  there. 

Q  What  other  damage?  A  The  radio  mast  and 
aerials  were  torn  off  of  the  top. 

Q  Where  are  those  normally  located?  A  They  are 
on  top  of  the  fuselage. 

Q  Where  in  relation  to  the  longitudinal  axis?  A  If 
I  remember  correctly,  there  are  two  of  them.  One  is 
located  immediately  over  the  bulkhead  separating  the 
cabin  and  the  baggage  compartment,  front  baggage  com¬ 
partment,  and  another  one  a  little  bit  forward  from  that. 

As  to  the  exact  dimensions,  I  can’t  say. 

108  Also  further  damage  up  front,  the  co-pilot’s 
windshield  on  the  right-hand  side  was  shattered, 
although  it  wasn’t  broken  out;  and  the  right-hand  window 
of  the  pilot’s  compartment  was  broken  out.  The  emer¬ 
gency  escape  hatch,  which  is  located  immediately  above 
the  center  of  the  cockpit  there,  was  missing  too. 

Q  Was  any  of  the  surface  structure  of  the  plane  pushed 
in?” 

THE  COURT:  I  will  overrule  that  with  the  condition 
that  it  cannot  be  treated  as  pushed  in.  You  may  show 
simplv  the  damage  there,  whatever  it  was. 

‘  ‘  BY  MR.  BERNSTEIN : 

Q  Was  any  of  the  surface  structure  of  the  plane  pushed 
in?  A  Yes,  the  top  of  the  fuselage  where  the  hole  was 
knocked  in  the  top  was  bent  down  about  10  inches. 
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Q  In  terms  of  relative  angles  or  postures,  from  your 
observation  of  the  damage  to  the  structure  of  the  Univer¬ 
sal  plane,  how  would  you  describe  the  impact  marks  on 
your  plane?  A  Apparently  they  were  more  or  less 
along  a — I  mean  very  near  along  our  longitudinal  axis  at 
a  slight  angle.  It  seemed  to  be  to  the  left  and  mostly 
forward. 

Q  Well,  let  me  clarify  that  one  remark.  Assuming 
for  the  moment  that  the  nose  of  your  plane  is  taken  as  a 
north  heading,  how  would  you  describe  the  impact 

109  marks?  A  Well,  if  you  took  the  nose  as  north 
heading,  that  would  mean  that  they  were  slightly 

northwest — approximately  just  by  north  northwest  would 
be  a  good  description  of  the  angle. 

Q  How  many  degrees  to  west  from  the  north  heading 
of  the  nose  of  the  plane,  taking  the  nose  of  the  plane  as 
the  north  heading,  would  be  the  maximum  that  those  im¬ 
pact  marks  were?  A  Well,  to  the  best  of  my  recollection, 
they  would  be  about  the  maximum  of  30  degrees. 

Q  On  which  side  of  the  fuselage  of  your  plane  were 
these  impact  marks  or  what  percentage  of  them  was  on 
which  side? 

ME.  SILBERBERG:  That  is  from  your  sitting  posi¬ 
tion. 

A  The  rearmost  damage  was  very  near  the  center  of 
the  fuselage,  and  the  nearer  forward  it  became  it  was 
more  to  the  right-hand  side. 

BY  MR.  BERNSTEIN: 

Q  At  the  time  of  collision  was  there  anything  af¬ 
fecting  visibility  such  as  weather  conditions  which  might 
have  obscured  the  visibility  of  your  plane  from  another 
plane?  A  Visibility  was  very  good,  no  obstruction. 

Q  How  many  hours  total  flying  time  have  you  had  to 
date?  A  Approximately  5,000. 

110  Q  How  many  hours  flying  time  did  you  have  to 
date  of  the  collision?  A  At  that  time  I  believe  it 

was  3,200. 
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Q  At  the  time  of  the  collision,  approximately  how  many 
flying  hours,  commercial  or  transport  flying,  had  you 
done?  A  Approximately  2,500. 

Q  How  many  such  hours  have  you  had  to  date?  A 
Slightly  over  4,000. 

Q  I  believe  you  stated  before — did  you  not — that  you 
had  a  commercial  flying  license?  A  Air  line  transport 
rating. 

Q  Transport  rating.  Issued  by  whom?  A  By  the 
Civil  Aeronautics  Authority. 

Q  Are  there  any  ratings  higher  than  that  issued  by 
Civil  Aeronautics  Authority?  A  No,  that  is  the  highest 
rating. 

Q  Are  you  familiar  with  the  rules  of  the  road  for  flying 
and  Civil  Aeronautics  Regulations  for  Pilots?  A  I  am. 

Q  Under  those  rules  and  regulations,  what  is  the  duty 
of  an  overtaking  pilot  V 1 

THE  COURT :  I  sustain  the  objection. 

MR.  BERNSTEIN:  I  take  it,  your  Honor,  that  ex¬ 
tends  to  the  questions  at  the  bottom  of  the  page  also? 

THE  COURT :  I  sustain  that  also. 

Ill  “BY  MR.  BERNSTEIN : 

Q  Have  you  ever  flown  a  DC-4?  A  I  have. 

Q  How  much  flying  time  have  you  had  in  such  a  plane? 
A  |  That,  again,  would  be  an  approximation.  A  conserva¬ 
tive  figure  would  be  1,250  hours. 

MR.  SILBERBERG:  What  did  you  say — 1,250  hours? 

THE  WITNESS:  That  is  right. 

BY  MR.  BERNSTEIN: 

Q  To  your  knowledge,  when  flying  that  plane  as  a 
pilot,  on  the  left-hand  side  of  the  plane  are  there  dead 
spots  which  impede  visibility? 

MR.  SILBERBERG :  You  mean  blind  spots  ? 

MR.  BERNSTEIN :  Blind  spots.  Correction  on  that. 

A  Well,  they  are  somewhat  the  same  on  any  airplane. 
You  have  certain  windshield  supports  there  that  do  re- 
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strict  visibility  some.  I  wouldn’t  say  it  is  a  blind  spot, 
because  by  moving  your  bead  slightly  you  can  see  around. 
The  normal  course  of  being  a  look-out,  I  would  say  it 
wouldn’t  be  called  a  blind  spot,  but  there  is  a  certain  re¬ 
striction  there. 

BY  MR.  BERNSTEIN: 

Q  Would  you  say  that  restriction  limitation  can  be 
avoided  by  slight  movement  of  the  head?  A  It  can. 

Q  Is  it  customary,  to  your  knowledge,  when  fly- 

112  ing  a  DC-4  to  move  your  head  to  avoid  the  obstruc¬ 
tion  of  the  windshield  supports?  A  It  is  custom¬ 
ary  of  any  type  airplane.  I  would  say  yes  for  the  answer. 

Q  Would  it  be  fair  to  describe  this  impediment  that  we 
have  been  discussing,  the  windshield  supports,  as  being 
similar  to  the  corner  posts  on  the  windshield  of  an  auto¬ 
mobile? 

THE  COURT :  I  overrule  the  objection. 

“A  It  is  similar. 

BY  MR.  BERNSTEIN: 

Q  Have  you  flown  DC-4s  with  passenger  loads?  A 
Yes,  I  have. 

•  •  •  * 

113  “BY  MR.  BERNSTEIN : 

Q  Assuming  you  were  flying  a  DC-4  with  pas¬ 
sengers  with  normal  weather  conditions  at  a  speed  of  ap¬ 
proximately  200  to  220  miles  an  hour  with  normal  visi¬ 
bility,  and  you  executed  a  turn  of  approximately  20  or  25 
degrees  to  the  left,  and  you  desired  and  did  execute  that 
turn  in  a  normal  fashion  with  no  particular  desire  to  ex¬ 
pedite  the  turn  or  to  lengthen  it,  approximately  how  long 
would  it  take  to  complete  that  turn?  A  To  do  a  very 
smooth  turn  of  approximately  25  degrees,  it  would  take 
about  25  to  30  seconds.  Doing  a  very  shallow  turn. 

MR.  GALIHER:  Pardon  me.  Are  you  talking  about 
a  complete  turn  when  you  say  that?  I  don’t  understand 
you.  You  don ’t  mind  if  I  interrupt  ? 


58 


MR.  BERNSTEIN:  He  said  a  turn  of  20  or  25  de¬ 
grees.  He  started  out  by  saying  that 

MR.  GALIHER :  Oh.  Pardon  me. 

THE  WITNESS :  I  would  say  25  to  30  seconds. 

BY  MR.  BERNSTEIN : 

!  Q  Under  normal  weather  flying  conditions,  if  a  pilot  at 
point  X  determined  that  he  wanted  to  make  a  turn  of  20  or 
25  degrees  to  the  left  while  he  was  flying  a  commercial  liner 
with  passengers,  what  would  you  say  would  be  normal  re¬ 
action  time  before  the  pilot  actually  began  executing  the 
turn?” 

THE  COURT :  Overruled. 

114  “A  That  is  very  difficult  to  say.  I  have  never 
really  clocked  it.  Just  to  how  long  before  the  idea 

is  in  your  mind  until  you  get  started,  it  must  be  a  matter 
of  seconds ;  I  don’t  know.” 

i  MR.  BERNSTEIN :  Your  Honor,  there  is  an  objection 
here  at  the  middle  of  page  27. 

THE  COURT :  Overruled. 

“BY  MR.  BERNSTEIN: 

Q  Under  completely  normal  weather  conditions  and  fly¬ 
ing  conditions,  if  the  plane  is  in  level  flight — let  us  cor¬ 
rect  that  to  make  it  a  DC-4  in  level  flight — and  the  pilot 
pulls  back  on  the  controls  to  climb  and  attempt  to  bank 
to  the  right,  what  is  the  immediate  result  on  the  posture 
of  the  plane?  A  Well,  if  you  could  pull  the  controls 
back  just  very  sharply,  the  immediate  reaction,  it  just 
pivots  on  the  center  of  gravity. 

Q  Would  you  describe  that  further?  What  do  you 
mean  by  pivoting  on  the  center  of  gravity?  A  Well,  pull¬ 
ing  back,  the  tail  would  go  down,  the  nose  would  go  up. 
Banking  to  the  right  the  left  wing — I  mean  the  right  wing 
would  go  down  and  the  left  wing  would  go  up,  and  bank¬ 
ing  to  the  left  the  right  wing  would  go  up  and  the  left 
wing  would  go  down. 

I  Q  What  is  the  approximate  pivot  point  or  center 

115  of  gravity  of  a  DC-4?  A  That  depends  upon  the 
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load,  the  way  the  aircraft  is  loaded. 

Q  Let’s  assume  normal  loading  and  normal  distribu¬ 
tion  of  passengers.  A  Well,  I  could  say  approximately 
that  it  would  be  a  little  forward  to  the  center  of  the  wing. 

Q  Then,  referring  again  to  the  last  hypothetical  ques¬ 
tion  I  asked  you  as  to  the  result  on  the  posture  of  the 
plane  by  pulling  up  sharply,  would  the  tail  of  the  plane 
be  above  or  below  the  center  line  of  the  plane  before  any¬ 
thing  had  been  done  to  the  controls?  A  It  would  be 
below. 

Q  I  believe  you  stated  before  that  immediately  prior 
to  the  collision  and  up  to  the  actual  time  of  collision  you 
observed  no  other  plane  in  the  air  around  you?  A  No, 
I  did  not. 

*  #  •  • 

116  Q  At  or  about  the  time  of  collision,  did  you  re¬ 
ceive  any  warning  from  anybody  else  of  another 
plane  being  close  to  yours? 

MR.  GALIHER :  I  object  to  that. 

MR.  BERNSTEIN :  Answer  it. 

A  No. 

MR.  GALIHER :  I  withdraw  my  objection. 

BY  MR.  BERNSTEIN: 

Q  If  you  were  piloting  a  plane,  a  commercial  plane, 
and  you  were  under  normal  weather  and  flying  conditions 
and  you  were  about  to  execute  a  turn  to  the  left,  what,  if 
any,  would  be  your  practice  as  to  look-out?’ 7 

THE  COURT :  Overruled. 

“ A  You  are  supposed  to  keep  a  look-out  for  traffic 
at  all  times.  Turning,  however,  you  are  supposed  to  look 
in  the  direction  you  turn  prior  to  turning.” 

THE  COURT:  That  is  pretty  much,  I  take  it,  as  the 
rule  in  the  case  of  driving  an  automobile. 

MR.  GALIHER :  Yes,  your  Honor. 

MR.  BERNSTEIN:  Yes,  sir. 

*  «  •  • 
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117  *  '  Cross-Examination 
BY  MR.  GALIHER : 

1  Q  How  old  was  this  plane?  A  Which  plane? 

Q  The  one  you  were  riding  on. ’  7 

MR.  BERNSTEIN:  I  object.  It  has  not  established 
the  witness*  knowledge  of  that  fact, 
i  THE  COURT :  I  overrule  the  objection. 

“A  I  don’t  know  exactly.  I  think  it  was  built  in  1942. 
BY  MR.  GALIHER : 

i  Q  Do  you  know  how  long  the  company  you  were  em¬ 
ployed  by  owned  it?” 

THE  COURT:  I  overrule  the  objection.  His  answer 
explains  his  knowledge  or  lack  of  knowledge. 

4  4  A  I  don  ’t  know  exactly. 

“Q  Can  you  tell  me  whether  or  not  it  was  a  surplus 
aircraft  which  had  belonged  to  the  armed  forces?” 

THE  COURT :  I  overruled  that  objection. 

“A  I  am  sure  it  was. 

Q  Do  you  know  how  many  flights  it  had  been  on  prior 
to  the  accident  while  in  the  service  of  the  company?” 
THE  COURT :  I  overruled  the  objection. 

118  “A  I  don’t  think  I  know.  Too  many  even  to 
approximate.  I  couldn’t  say  accurately.  That 

would  be  my  answer  to  the  question. 

i  Q  How  many  seats  were  there  on  the  plane?  A  I 
don’t  remember. 

MR.  BERNSTEIN :  You  mean  passenger  seats? 

MR.  GALIHER :  First  of  all,  I  mean  any  seats. 

A  I  don’t  remember. 

BY  MR.  GALIHER : 

Q  Well,  how  many  were  there  at  the  pilot  control 
part  of  the  plane,  seats?  A  Two. 

Q  Well,  do  you  have  any  idea  approximately  how  many 
seats  for  passengers  there  were  on  this  plane?  A 
Twenty-one,  I  believe.  I  am  not  sure  about  that  I  don’t 
remember — it  has  been  so  long.  We  had  airplanes  that 
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had  as  many  as  23  and  some  were  less.  I  don’t  re¬ 
member. 

Q  Do  you  have  any  idea  what  the  permitted  gross 
weight  of  the  plane  was  with  passengers  on  it?” 

MR.  BERNSTEIN:  I  withdraw  my  objection,  your 
Honor. 

THE  COURT:  You  are  withdrawing  the  objection? 

MR.  BERNSTEIN :  Yes,  I  withdraw  it. 

THE  COURT:  Very  well. 

*  ‘  A  45,200  pounds. 

Q  That  includes  passengers  and  operating  per- 

119  personnel?  A  That  is  the  total  gross  weight  of 
the  airplane. 

Q  Now,  did  you  hold  the  controls  of  this  plane  from 
any  time  it  took  off  up  to  and  including  the  time  of  the 
crash?  A  I  did  for  a  few  minutes. 

Q  Whereabouts  was  that?  A  Between  Newark  and 
Philadelphia. 

Q  What  was  the  occasion  for  your  taking  the  controls? 
A  To  relieve  Norris  momentarily  while  he  got  some¬ 
thing  out  of  his  brief  case,  a  flashlight,  or  something  like 
that  I  don ’t  know  what  it  was. 

Q  That  was  only  for  a  matter  of  several  seconds?  A 
A  matter  of  three  or  four  minutes. 

Q  Did  there  come  a  time  when  the  stewardess  served 
you  coffee?  A  Yes,  there  did. 

Q  How  long  before  the  crash  was  that?  A  I  don’t 
remember  exactly,  but  I  would  estimate  about  25  minutes. 

Q  Wasn’t  it  only  several  seconds  after  she  had  left 
your  compartment  that  the  accident  happened?  A  It 
was  more  than  several  seconds ;  it  was  several  minutes. 

Q  Were  you  still  drinking  the  coffee  at  the  time  of 
the  crash?  A  No. 

120  Q  Did  you  have  the  cup  in  your  hand?  A  No. 

Q  Did  the  pilot  have  it  in  his  hand?  A  No. 

Q  Now,  as  I  understand,  you  filed  a  flight  plan  with 
the  CAA  for  instrument  flight  rules  ?  A  Right. 
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Q  At  what  height  was  included  in  that  flight  plan?  A 
Two  thousand  feet  was  the  altitude  requested. 

Q  For  instrument?  A  Eight. 

Q  Flight  ruling?  A  Right. 

Q  Now,  did  you  at  any  time  fly  instrument  after  leav¬ 
ing?  A  No,  we  did  not.  We  flew  part  of  the  time  with — 
I  mean,  you  make  reference  to  your  instruments  all  the 
time,  but  at  no  time  did  we  have  to  rely  solely  upon  them. 

Q  Were  you  flying  contact  then?  A  Contact. 

Q  The  whole  trip,  as  far  as  you  can  recall?  A  That 
is  right. 

Q  Now,  did  you  endeavor  to  check  with  Philadelphia 
by  radio?  A  I  called  Philadelphia  radio. 

121  Q  Did  you  get  them?  A  Immediately  upon  my 
first  call  they  went  into  a  very  long  weather  broad¬ 
cast,  including  a  long  list  of  notices  to  airmen,  which 
seemed  to  be  quite  a  bit  longer  than  usual,  and  we  were 
just  past  the  station  when  I  made  my  visual  contact,  so  I 
didn’t  try  to  contact  them  until  after  he  had  finished  his 
broadcast  I  was  unable  to  contact  him  then.  • 

Q  Do  you  have  any  idea  why  you  were  unable  to  con¬ 
tact  him?” 

THE  COURT :  Overruled. 

“A  It  could  be  a  number  of  reasons:  Weak  trans¬ 
mission  on  our  part,  unusual  radio  conditions  such  as  skip, 
his  receiver  could  have  been  turned  down  too  much.  I  had 
reason  to  believe  that  the  transmitter  was  working  O.K. 
because  it  had  worked  perfectly  at  Newark. 

Q  Now,  you  mentioned  the  words  ‘dog  leg.’  By  that 
you  mean  veering  off  to  the  left?  A  That  is  right.  That 
is  dog  leg  to  the  right  between  Philadelphia  and  Wash¬ 
ington. 

Q  Did  you  take  a  nap  at  any  time  after  leaving  before 
the  crash?  A  No. 

Q  Do  you  have  any  idea  how  much  flying  the  pilot  had 
done  on  the  day  of  the  accident?  A  Only  the  hour  there 
that  we  flew  before  the  accident. 
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122  Q  Do  you  know  when  he  had  last  flown  for  the 
company  ?  A  I  don ’t  know  exactly. 

Q  At  any  time  after  leaving  Philadelphia  did  you  no¬ 
tice  any  beacons?  A  Yes,  sir,  I  did. 

Q  Where  did  you  notice  beacons?  A  I  noticed  the 
airway  beacon  approximately  straight  ahead  of  us.  There 
was  a  complete  line  of  them  there. 

Q  What  was  your  reason  for  altering  the  direction  of 
travel?  You  mentioned  that  you  altered  it  from  270  de¬ 
grees  magnetic  to,  I  think  you  said,  260.  I  may  be  mis¬ 
taken.  If  you  don’t  understand  what  I  am  making  refer¬ 
ence  to,  please  indicate  it.  A  The  reason,  260  degrees  is 
the  course  that  is  the  heading  off  of  that  leg  of  the  air¬ 
way  there.  However,  we  had  veered  slightly  to  the  left 
to  the  south  side  of  the  airway  by  going  past  the  station 
at  Philadelphia,  so  we  turned  back  to  270  to  get  back  on 
the  right-hand  side.  That  was  a  matter  of  a  very  few 
minutes,  and  then  held  to  an  average  of  somewhere 
between  255  and  260.  It  seemed  to  hold  us  at  the  proper 
position,  a  little  to  the  right-hand  side  of  that 

Q  Do  you  have  any  idea  what  position  the  plane  was 
following  at  the  time  of  the  crash?  A  We  were  straight 
and  level  on  course,  steering  between  255  and  260.  I 
don’t  know  exactly  because  I  wasn’t  looking  at 

123  the  compass  at  the  time. 

Q  Do  you  have  any  idea  what  the  speed  of  the 
airplane  was  just  before  the  crash?  A  Do  you  mean 
ground  speed  or  true  air  speed? 

Q  You  can  answer  that  either  way  you  prefer.  A  I 
had  that  in  my  log.  I  can  give  you  an  approximation. 
The  exact  mileage  I  put  in  my  log.  I  have  forgotten,  it 
has  been  so  long. 

Q  Do  you  have  any  idea  what  height  in  the  air  the 
plane  was  traveling  after  leaving  Philadelphia?  A  2,000 
feet 

Q  Did  it  ever  go  up  any  higher?  A  Varied  very  little 
from  that. 
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Q  Did  it  ever  go  any  lower?  A  Very  little,  if  any. 

Q  When  you  fly  contact,  it  is  pretty  much  up  to  the 
pilot,  is  it  not,  as  to  what  height  he  decides  to  maintain? 
A  No.  We  were  flying  an  assigned  altitude  of  2,000. 
However,  flying  contact  you  are  looking  around  more  than 
you  would  flying  instruments.  You  are  not  referring  to 
your  instruments  quite  exactly;  it  is  possible  to  get  40 
or  50  foot  off. 

Q  Instrument  rules  state  that  you  stay  at  a  certain 
height  ?  A  We  were  at  a  range  of  2,000  foot. 

124  Q  WTien  you  are  flying  contact  the  pilot  can 

j  chose  any  height?  A  Not  unless  he  is  flying  an 

assigned  altitude. 

Q  I  was  simply  asking  you  if  it  is  not  a  fact  that  when 
you  fly  contact  flight  rules  it  is  not  necessary  to  stay  at 
an  assigned  altitude  the  way  it  is  when  you  fly  instru¬ 
ment  rules.” 

THE  COURT :  I  overrule  the  objection. 

"‘A  There  are  actually — I  mean,  it  is  two  ways  that 
would  be  required.  If  you  were  flying  an  instrument  flight 
plan  restricted  to  CFR,  to  contact  flight  rules,  now  com¬ 
monly  known  as  visual  flight  rules — 

Q  Contact  and  visual  are  practically  synonymous?  A 
They  are ;  it  is  just  a  new  name  for  it. 

On  our  clearance  had  we  been  cleared  to  cruise  and  main¬ 
tain  2,000  feet  but  to  remain  contact,  it  would  be  necessary 
to  stay  only  2,000  feet. 

Q  How  long  before  the  accident  had  you  altered  your 
direction,  as  you  indicated,  and  veered  back  to  the  left,  I 
believe  you  said?  A  We  had  been  holding  between  255 
and  260  ever  since  about  three  minutes  past  Philadelphia. 

Q  And  that  was  how  long  before  the  crash?  A  There, 
again,  I  can’t  say  exactly  because  I  couldn’t  say  exactly 
the  minute.  That  would  be  approximately  21  minutes — 
20  minutes. 

125  MR.  BERNSTEIN :  May  I  interject? 

Was  that  recorded  in  your  log,  the  times  at  which 
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you  made  your  turn  at  Philadelphia  and  the  courses  you 
took? 

THE  WITNESS :  No.  That  was  only  the  time  that  we 
made  the  turn  to  270;  about  three  minutes  later  we  made 
the  turn  back. 

BY  ME.  GALIHER : 

Q  Were  you  running  ahead  of  time  or  behind  time  or 
were  you  on  schedule  at  the  time  of  the  accident?  A  We 
were  slightly  behind  schedule. 

Q  What  had  caused  you  to  fall  behind  schedule?  A 
Slightly  less  indicated  air  speed  than  I  had  expected,  some 
head  wind. 

Q  Was  anybody  else  other  than  you  and  the  pilot  in 
your  compartment  at  the  time  of  the  crash?  A  No,  there 
were  not. 

MR.  GALIHER :  I  believe  that  is  all. 

Redirect  Examination 
BY  MR.  BERNSTEIN : 

Q  Referring  to  your  difficulty  in  contacting  Phila¬ 
delphia  and  the  radio,  in  your  experience  in  flying  com¬ 
mercial  planes  or  transport  planes,  have  you  at  other  times 
experienced  difficulty  in  radio  contacts  to  stations  along 
the  route?  A  I  have. 

Q  To  your  knowledge,  is  it  common  or  uncom- 
126  mon  for  difficulties  to  be  encountered  once  in  a 
while  with  contacting  stations  along  the  route?  A 
It  is  uncommon,  but  it  does  happen  occasionally. 

Q  If  you  are  flying  a  route  such  as  the  one  you  were 
from  Newark  down  across  Philadelphia,  Washington,  and 
down,  would  you,  after  you  have  passed  over  a  particular 
station,  as,  for  example,  Philadelphia,  continue  to  attempt 
to  reach  that  or  switch  your  attempts  to  reach  the  next 
station  enroute?  A  I  would  try  another  station  that  is 
anywheres  near.  It  is  common  practice  to  go  ahead  and 
transmit  your  message  in  the  blind  to  a  station  a  couple 
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of  times.  That  is  what  we  did  that  night.  I  transmitted 
the  message  which  included  our  position  report  twice  in 
the  blind  on  3105  kilocycles. 

*  •  •  • 

130  THE  COURT:  I  will  ask  the  jurors  to  step  out 
in  the  corridor  a  minute. 

( The  jurors  having  left  the  courtroom :) 

THE  COURT:  The  amended  complaint  in  this  case 
states  in  paragraph  10,  that — 

4 ‘Defendant,  by  and  through  its  president  and  general 
manager,  Eddie  Rickenbacker,  issued  to  the  press  a  state¬ 
ment  wherein  and  whereby  he  deprecated  the  safety  stand¬ 
ards  used  by  such  airlines  as  plaintiff  with  intent,  upon 
information  and  belief,  to  dissuade  the  traveling  public 
from  continuing  to  use  plaintiff’s  facilities.” 

:  And  in  paragraph  11  another  similar  charge  is  made. 

It  is  stated  very  clearly  in  a  case  cited  to  me  by  counsel, 
Beekman  against  Marsters,  195  Massachusetts,  page  205, 
at  page  211 — 

“A  plaintiff’s  right  to  carry  on  business,  that  is,  to  make 
contracts  without  interference,  is  an  altogether  different 
right  from  that  of  being  protected  from  interference  with 
his  rights  under  a  contract  already  made.” 

And,  skipping  several  lines : 

“Where  the  plaintiff  comes  into  court  to  get  protection 
from  interference  with  his  right  of  possible  con- 

131  tracts,  that  is,  of  his  right  to  pursue  his  business, 
acts  of  interference  are  justified  when  done  by  a 

defendant  for  the  purpose  of  furthering  his  (the  defend¬ 
ant  ’s )  interests  as  a  competitor.  ’  ’ 

And  in  the  case  of  Union  Car  Advertising  Company 
against  Collier,  263  New  York  386,  at  page  395,  the  court 
says  this : 

“Let  us  assume,  even  if  it  is  not  clear  and  apparent 
from  the  evidence,  that  political  influence  was  brought  to 
bear,  that  friends  persuaded,  and  that  well-known  counsel 


67 


argued  regarding  the  letting  of  this  contract.  There  is 
nothing  in  all  these  matters  which  is  unfair  competition 
or  foreign  to  present  business  competitions.  Competitors 
for  a  large  contract  or  the  purchase  of  sale  of  goods  are 
in  a  struggle  and  a  fight  not  only  for  business  but  some¬ 
times  for  very  existence  and  all  kinds  of  methods  are  de¬ 
vised  for  creating  a  favorable  impression  or  an  advantage. 
Whatever  we  may  personally  think  about  these  selfish, 
fierce  and  unfriendly  contests  for  gain  and  for  profit,  the 
law  is  indifferent.  Not  until  false,  fraudulent  and  ma¬ 
licious  methods  are  used  to  kill  off  a  competitor  does  the 
law  take  notice.” 

In  this  case,  if  it  had  been  charged  there  were  state¬ 
ments,  and  those  statements  were  set  out  either  in 
132  their  entirety  or  the  substance  of  them,  and  the 
charge  that  they  were  false  and  malicious,  then  it 
would  have  been  an  action  clearly  for  libel  or  slander, 
as  the  case  may  be.  The  acts  charged  are  pure  words 
and  not  other  conduct ;  and  the  charge  being  of  words,  and 
as  it  is  not  claimed  the  statements  were  false,  I  cannot 
see  any  advantage  was  gained  by  the  plaintiffs  by  a  failure 
to  allege  their  falsity,  if  they  were  false. 

In  my  opinion,  therefore,  the  said  portion  of  the  com¬ 
plaint,  that  is,  the  one  based  on  these  two  paragraphs, 
should  be  dismissed. 

MR.  BERNSTEIN:  May  I  be  heard,  Your  Honor?  I 
am  sure  you  said,  Your  Honor,  that  so  far  as  the  pleading 
goes,  in  the  amended  complaint,  it  was  not  alleged  that 
these  statements  were  false  or  malicious,  and  the  pleading, 
I  must  confess,  was  deficient  in  that  respect. 

However,  that  matter  was  raised  at  pretrial,  and  I  think 
Your  Honor  will  see  by  the  pretrial  memorandum,  the 
memorandum  of  the  Pretrial  Justice,  when  he  denied  the 
motion  to  dismiss,  he  in  effect  permitted  the  plaintiff  to 
amend  the  pleadings  to  inject  the  issue  of  maliciousness 
and  truth  and  falsity  into  the  case,  so  that  it  was  as  if 
the  original  pleading  had  contained  those  allegations.  And 
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our  proof,  I  will  suggest  to  the  Court,  will  be  just  along 
those  lines. 

So  that  my  feeling  is  that  since  the  Federal  Rules  of 
Procedure  permit  an  amendment  at  pretrial,  at  the 

133  discretion  of  the  Pretrial  Justice,  and  the  Pretrial 
Justice  having  done  just  that,  and  the  pretrial 

memorandum  and  his  order  having  been  so  worded,  that 
in  effect  we  have  come  within  the  exception  Your  Honor 
himself  has  just  noted,  that  had  we  alleged  maliciousness 
we  would  have  stated  a  good  cause  of  action. 

THE  COURT :  If  you  wish  to  make  a  motion  for  leave 
to  amend,  and  set  out  your  amendment,  then  I  will  take 
that  up  and  consider  it. 

!  MR.  BERNSTEIN :  I  will  so  move  and  ask  Your 
Honor’s  permission  to  submit  that  after  the  noon  recess, 
the  amendments  to  paragraphs  10  through  12. 

THE  COURT :  And  I  may  state  there  is  another  ques¬ 
tion  in  this  case  that  puzzles  me  a  little,  about  charging 
on  the  other  questions.  One  claims  its  airplane  was  in¬ 
jured  by  the  negligence  of  the  pilot  of  the  other,  and  the 
other  counters  with  a  similar  charge.  Where  is  the  burden 
of  proof? 

MR.  BERNSTEIN:  In  our  case,  on  the  plaintiff;  on 
their  complaint  of  contributory  negligence,  for  their  claim, 
Your  Honor,  we  are  willing  that  they  carry  the  burden 
of  their  claim  on  that. 

THE  COURT:  I  think  it  should  be  wherever  the  jury 
feels  the  weight  of  the  evidence  is,  on  either  plaintiff,  the 
plaintiff  or  the  counter  plaintiff. 

MR.  GALIHER :  They  could  also  say  that 

134  neither  had  carried  the  weight  of  the  evidence,  and 
find  for  neither. 

THE  COURT:  It  is  rather  hard  to  think,  however, 
when  a  collision  occurs,  there  is  no  one  at  fault.  Fol¬ 
lowing  the  case  where  a  collision  occurs  on  the  open 
street,  I  have  to  tell  the  jury  there  is  no  presumption  of 
negligence.  But  everybody  knows,  when  a  collision  occurs 
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on  an  open  street,  the  chances  are  99  to  1  that  one  party 
was  negligent. 

ME.  GALIHER:  It  has  been  found  that  both  were 
guilty  of  contributory  negligence. 

MR.  BERNSTEIN:  This  accident  occurred  over  the 
State  of  Maryland,  and  I  assume  there  will  be  time  to  go 
into  that. 

THE  COURT:  Yes. 

MR.  BERNSTEIN :  Do  I  have  leave,  after  the  luncheon 
recess,  to  file  an  amendment? 

THE  COURT :  No ;  you  have  leave  to  tender  an  amend¬ 
ment.  Whether  it  will  be  filed,  I  don  ’ t  know. 

Recall  the  jury. 

•  •  *  • 

135  Deposition  of  Joseph  A.  Richter,  Jr. 

(The  reading  of  this  deposition  now  proceeded, 
the  questions  by  Mr.  Bernstein  and  the  answers  by  Mr. 
Anderson,  the  latter  sitting  on  the  witness  stand :) 

“Direct  Examination 

“BY  MR.  BERNSTEIN: 

“Q  Will  you  state  your  full  name,  please?  A 

136  Joseph  A.  Richter,  J r. 

“Q  What  is  your  present  address?  A  101  East 
Mount  Carmel,  Glenside,  Pennsylvania. 

“Q  Mr.  Richter,  will  you  state  your  present  occupa¬ 
tion?  A  I  am  assistant  service  manager  in  the  chain 
store  division  of  Henry  Disston  &  Sons. 

“Q  Have  you  had  experience  in  the  repairing  of  air¬ 
planes?  A  Yes,  eleven  years. 

“Q  And  will  you  state  the  type  of  work  you  did  in 
that  eleven-year  period?  A  Almost  entirely  repair  of 
damaged  aircraft,  either  from  collision,  wind  damage  or 
crash  landing,  and  such;  out  of  that  time  about  six  months 
production. 
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i“Q  Do  you  hold  any  license  for  that  position?  A  I 
hold  an  A.  &  E.  mechanic's  rating. 

“Q  When  you  say  an  A.  and  E.  mechanic's  rating,  you 
mean  a  rating  issued  by  some  authority?  A  Yes,  by  the 
Civil  Aeronautics  Authority. 

“  Q  Of  the  United  States  ?  A  That  is  right. 

“Q  And  how  long  have  you  held  that  rating  issued  by 
the  C  A  A  ?  A  Ten  years  in  April  of  this  year. 

“Q  In  other  words,  since  sometime  in  1939? 

137  A  April,  1939. 

“Q  Were  you  ever  employed  by  an  organization 
called  Butler  &  Dulin  of  Lansdale,  Pennsylvania?  A 
Yes,  I  was. 

“Q  During  what  period?  A  Starting  approximately 
the  18th  of  November,  1946,  to  January  about  the  28th, 
1948. 

i“Q  And  in  what  capacity  were  you  first  employed  by 
that  organization?  A  As  a  lead  mechanic  in  the  shop, 
in  charge  of  repair  crews. 

“Q  And  exactly  what  was  your  function  in  that  ca¬ 
pacity?  A  To  supervise  the  repairing  of  aircraft  and 
parts,  and  such. 

“Q  Could  you  be  more  specific?  What  do  you  mean  by 
‘supervise'?  A  Supervise  the  crew  of  men  in  the  actual 
repair  operation. 

“Q  In  other  words,  you  would  actually  be  on  the  job 
working  with  the  men  ?  A  That 's  right. 

“Q  And  assigning  them  their  work?  A  Right. 

“Q  Did  you  have  any  function  with  respect  to  in- 

138  spection  of  the  work  to  be  accomplished?  A  Yes, 
I  would  inspect  the  work  after  it  had  been  accom¬ 
plished. 

“Q  And  before  the  work  was  to  be  done  would  you  de¬ 
termine  what  was  necessary?  A  That  is  right.  I  would 
lay  out  the  procedure. 

“Q  Did  you  have  any  function  as  far  as  determining 
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the  cost  of  repairs!  A  No,  I  did  not  estimate  damage 
in  cost  of  dollars. 

“Q  Did  you  have  any  function  in  terms  of  determining 
the  cost  of  repairs  by  way  of  estimating  materials  used 
or  manhours  consumed!  A  No,  I  did  not  estimate  that. 

“Q  When  the  work  was  performed  did  you  indicate 
how  much  work  had  been  done!  A  Well,  we  did  that 
through  individual  time  cards  and  totals  of  such. 

“Q  You  furnished  time  cards  on  the  work!  A  That 
is  right. 

“Q  Did  there  come  a  time,  while  you  were  employed 
by  Butler  &  Dulin,  when  you  were  called  upon  to  work 
on  a  DC-3  of  the  Universal  Airline,  Inc.!  A  Yes,  at  the 
end  of  January,  1947. 

“Q  Do  you  recall  about  when  in  January!  A  It  was 
Monday  in  the  last  week  of  January. 

“Q  Will  you  describe  precisely  what  you  were 
139  called  upon  to  do  and  how  you  began  on  that  job! 

A  I  assembled  a  crew.  We  were  suppose  to  go  to 
Aberdeen,  Maryland,  to  temporarily  repair  a  DC-3  that 
was  in  an  air  accident,  and  upon  arrival — 

“Q  Was  it  Aberdeen  or  some  other  field!  A  I  do 
not  recall  the  name  of  the  Army  field  there  at  Aberdeen. 

“Q  Would  Phillips  Field  refresh  your  memory!  A 
That  is  right,  it  was  Phillips  Field. 

“Q  And  you  arrived  there  on  what  day!  A  The  last 
Monday  in  January,  1947. 

“Q  And  how  many  men  did  you  have  with  you!  A 
Six. 

‘  ‘  Q  They  were  all  repairmen  !  A  That  is  right 

“Q  Would  you  describe  what  you  saw  as  far  as  the 
DC-3  was  concerned!  Will  you  describe  its  condition!  A 
The  DC-3  was  setting  out  on  a  flight  line  with  a  tarpaulin 
pulled  over  the  damage,  and  we  pulled  the  tarpaulin  off 
and  entered  the  airplane  and  inspected  it  to  see  what  we 
would  have  to  do. 
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“Q  Did  you  have  occasion  to  write  down  the  damage 
that  you  saw  at  that  time,  or  did  you  take  pictures  or 
anything  of  that  kind?  A  I  made  a  rough  draft;  I 

140  never  kept  a  copy.  Photographs  I  took  myself 
which  I  have  here. 

“Q  Mr.  Richter,  I  hand  you  four  pictures  marked 
Plaintiff’s  Exhibits  1-A,  1-B,  1-C  and  1-D.  Will  you 
identify  those,  please?  A  Yes. 

f‘Q  Did  you  take  those  photographs?  A  Yes. 

“Q  Personally?  A  I  took  these  photographs  person¬ 
ally,  1, 2, 3,  and  4. 

“Q  And  you  took  those  photographs  of  what?  A  Of 
the  damaged  DC-3  at  Phillips  Field. 

4‘Q  Before  any  repair  work  had  been  accomplished? 
A  Before  any  repair  work  had  been  accomplished.  ’  ’ 

MR.  BERNSTEIN :  If  Your  Honor  please,  at  the  time 
of  the  deposition  I  offered  these  four  pictures.  Counsel 
for  the  defense  took  no  objection  to  1-A,  -B,  -C;  but  they 
did  object  to  1-D.  I  would  like  to  submit  them  to  Your 
Honor  and  I  move  their  admission. 

THE  COURT :  Is  it  1-D  that  they  object  to  ? 

MR.  GALIHER:  Your  Honor,  I  haven’t  looked  at 
those  for  several  weeks,  although  I  just  handed  that  file 
to  Mr.  Bernstein.  May  I  come  up  ? 

THE  COURT:  Look  at  them  and  tell  me  which  one 
you  object  to. 

MR.  GALIHER :  Yes ;  I  did  object  to  that  one. 

141  THE  COURT :  Step  to  the  bench. 

(At  the  bench:) 

MR.  GALIHER:  Because  it  was  obviously  posed  with 
a  man  in  it,  to  call  attention  to  certain  things,  to  certain 
parts  of  the  damage. 

THE  COURT:  The  man  certainly  wasn’t  there  at  the 
time. 

MR.  BERNSTEIN :  If  Your  Honor  please,  the  witness 
explains  that  is  the  repairman  sitting  in  the  plane. 

THE  COURT :  With  that  explanation,  I  will  admit  it 
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MR.  BERNSTEIN :  Shall  I  explain  it  to  the  jury  t 

THE  COURT:  Take  those  pages  out  and  hand  them 
to  the  jury. 

MR.  BERNSTEIN :  AH  right,  sir. 

(Counsel  having  returned  to  the  trial  table :) 

MR.  BERNSTEIN:  These  are  admitted  in  evidence, 
Your  Honor! 

THE  COURT:  Yes. 

(The  four  photographs  heretofore  identified  as  Plain¬ 
tiff’s  Exhibits  1-A,  1-B,  1-C  and  1-D  were  marked  and 
admitted  in  evidence  as  Plaintiff’s  Exhibit  4- A,  4-B,  4-C 
and  4-D.) 

THE  COURT :  Pass  them  around. 

(The  photographs  just  admitted  in  evidence  were  handed 
to  the  jury.) 

MR.  BERNSTEIN :  Your  Honor,  while  the  jury 
142  is  viewing  the  pictures,  may  I  continue  with  the 
witness,  who  gives  an  explanation  of  what  the  pic¬ 
tures  are,  while  the  jury  has  them  in  their  hands  ? 

THE  COURT :  Very  well. 

MR.  GALIHER:  Would  you  wait  for  one  minute?  We 
are  extracting  some  more. 

(The  reading  of  the  deposition  resumed :) 

“BY  MR.  BERNSTEIN: 

“Q  Mr.  Richter,  handing  you  Plaintiff’s  Exhibit  1-A” 
— which,  for  the  jury,  has  been  marked  as  4- A — “will  you 
tell  me  what  that  represents  and  describe  how  the  picture 
was  taken?  A  This  picture  was  taken  from  the  doorway 
of  the  passage  compartment,  that  is,  the  forward  door¬ 
way  looking  forward  toward  the  cockpit,  showing  the  dam¬ 
age  between  the  two  points. 

“Q  And  taken  by  you?  A  That  is  right. 

“Q  I  show  you  Plaintiff’s  Exhibit  1-B;  will  you  do  the 
same?  A  This  is  a  rear  view  of  the  bulkhead  behind 
the  co-pilot,  on  which  you  have  the  hydraulic  system  and 
shows  everything  not  clear,  that  is  everything  has  been 
damaged. 
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!“Q  Handing  you  Plaintiff’s  Exhibit  1-C,  will  you  do 
the  same?  A  This  photograph  was  taken  out 

143  through  a  hole  in  the  side  of  the  aircraft,  out  the 
right  side  from  the  center  walkway  right  behind  the 

cockpit  bulkhead. 

“Q  Looking  what?  A  Looking  90  degrees  out  to  the 
right. 

“Q  Will  you  do  the  same  as  to  Plaintiff’s  Exhibit  1-D? 
A  This  photograph  was  made  from  the  ground  up  over 
the  right  engine  with  one  of  the  mechanic’s  head  and 
shoulder  peering  out  over  the  damage  over  the  top  of 
the  fuselage. 

“Q  Will  you  describe  generally  the  type  of  damage 
you  noted  when  you  first  arrived  there  at  Phillips  Field? 
A  Well,  the  greater  percent  of  the  damage  was  to  the 
hull  on  the  top  right  side  right  behind  the  co-pilot.  It 
had  damaged  the  hydraulic  system  and  knocked  it  out.” 

MR.  BERNSTEIN:  Will  Your  Honor  pardon  me  a 
moment  ? 

(The  reading  of  the  deposition  resumed:) 
i*‘Q  State  how  great  the  damage  was  or  how  little  it 
was  as  to  each  item  you  saw.  A  The  fuselage  was  dam¬ 
aged — can  I  tell  it  just — 

“Q  Yes,  describe  it  without  comparing  how  great  or 
how  little  it  was,  but  describe  where  it  was  and  how  it 
looked.  A  The  upper  right-hand  side  of  the  fuselage 
was  damaged  over  the  hydraulic  system.  The  electrical 
system  was  knocked  out;  the  radio  system  was  knocked 
out;  both  propellers  were  damaged.  The  top  of  the  co¬ 
pilot’s  compartment  was  damaged  and  the  radio  con- 

144  trols  broken  loose,  and  some  wing  damage  down 
at  the  roots. 

“Q  Was  the  hydraulic  system  affected?  A  The  hy¬ 
draulic  system  was  completely  knocked  out. 

“Q  Will  you  describe  the  condition  of  the  cockpit,  the 
pilot’s  cockpit,  how  it  looked  physically?  A  Well,  the 
cockpit  on  the  co-pilot’s  side,  the  top  was  pushed  in  and 
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the  radio  controls  were  hanging  loose  and  the  bulkhead  be* 

hind  the  co-pilot  was  pushed  forward/  ’ 

« 

•  •  •  • 

THE  COURT :  I  have  overruled  the  objection.  I  think 
that  word  “pushed”  is  used  simply  to  show  the  direction; 
that  is  all. 

MR.  BERNSTEIN :  Have  you  read  the  answer? 

MR. ANDERSON:  Yes— 

(The  reading  of  the  deposition  resumed:) 

“A  Well,  the  cockpit  on  the  co-pilot’s  side,  the  top 
was  pushed  in  and  the  radio  controls  were  hanging  loose 
and  the  bulkhead  behind  the  co-pilot  was  pushed  forward. 

“Q  Can  you  state  the  position  or  posture  of  the  dam¬ 
aged  skin  or  fuselage  without  describing  it  in  terms  of 
what  direction  the  impact  may  have  come  from?  A  The 
section  behind  the  hydraulic  bulkhead,  which  is  the  bulk¬ 
head  beyond  the  co-pilot,  the  skin  was  pushed  down 
145  low;  the  bulkhead  behind  the  co-pilot  was  pushed 
down  and  the  roof  over  the  co-pilot  was  also  pushed 
down,  and  his  window  broken.” 

THE  COURT :  I  think  I  had  better  state  to  the 
jurors  that  I  am  permitting  that  word  “pushed”  without 
showing  that  the  witness  knew  the  cause  of  that  posi¬ 
tion,  but  simply  showing  the  position  itself,  whether  it 
was  pushed  or  whether  it  was  in  that  position  from  any 
other  cause. 

(The  reading  of  the  deposition  resumed:) 

“Have  you  in  your  experience  as  an  A.  &  E.  mechanic 
inspected  many  damage  claims  ?  A  Yes,  I  have. 

“Q  Have  you  assisted  or  directed  the  repair  of  many 
damaged  planes?  A  Yes. 

“Q  In  your  opinion  from  what  direction  was  the  force 
or  impact  which  caused  the  damage  which  you  viewed  on 
the  fuselage  of  this  DC-3?” 

THE  COURT::  I  think,  in  view  of  the  experience, 
that  may  be  admitted.  I  overrule  the  objection. 


76 


(The  reading  from  the  deposition  resumed:) 
i  “A  In  my  opinion,  from  the  looks  of  the  damage,  it 
seemed  to  come  from  the  rear  right  motor.  That  would  be 
approximately  like  this  (indicating). 

44 Q  I  am  giving  you  a  sheet  of  paper  which  is 
146  marked’ ’  for  identification  Plaintiff’s  Exhibit  6 — 
that  is  the  new  number — 4  4  on  which  I  am  drawing 
what  is  my  idea  of  the  fuselage  of  a  DC-33.  Will  you  put 
on  there  an  arrow  representing  what  you  have  just  de¬ 
scribed  as  the  direction  from  which,  in  your  opinion,  the 
force  came?” 

THE  COURT :  Is  that  objected  to? 

MR.  GALIHER :  Yes. 

!  THE  COURT :  I  overrule  the  objection. 

MR.  BERNSTEIN:  And  then  I  had  the  witness  ini¬ 
tial  it.  I  offer  it  in  evidence. 

THE  COURT:  Very  well. 

(The  drawing  of  DC-3  fuselage,  with  arrow  and  the 
initials  44J.  R.”,  was  received  in  evidence  as  Plaintiff’s 
Exhibit  No.  6.) 

•  •  •  • 

153  MR.  BERNSTEIN :  If  Your  Honor  please, 
Plaintiff’s  Exhibits  5- A  through  D  have  been  stipu¬ 
lated  to  by  both  counsel  and  I  offer  them  in  evidence. 

THE  COURT :  What  are  they? 

MR.  BERNSTEIN :  They  are  the  pictures  of  the  craft 
after  the  temporary  repairs. 

THE  COURT :  Very  well. 

154  (The  pictures  were  received  in  evidence  as  Plain¬ 
tiff’s  Exhibits  5- A,  -B,  -C  and  -D.) 

•  •  #  • 

164  44Q  Do  you  recall  the  condition  of  the  right  wind¬ 
shield  with  respect  to  whether  it  was  broken  or  shat¬ 
tered  or  spider-webbed?  A  The  right  windshield? 

165  44 Q  Yes,  the  right  one.  A  Yes — I  make  a  cor¬ 
rection  there;  all  the  glass  in  the  right  windshield, 
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the  side  windows  and  the  windshield  pieces  were  shat¬ 
tered. 

*‘Q  Are  yon  referring  to  both  right  and  left  wind¬ 
shields?  A  No,  not  to  the  left. 

“Q  You  are  referring  to  the  right  windshield?  A 
Yes. 

“Q  What  about  the  left  windshield?  Was  that  intact? 
A  Yes,  we  had  no  repairing  to  do  on  that  for  the  ferry 
flight,  but  I  don’t  recall  whether  that  was  cracked. 

•  #  •  * 

174  MR.  BERNSTEIN:  If  Your  Honor  please,  I 
should  like  to  submit  this  (handing  up). 

THE  COURT:  I  will  ask  the  jurors  to  step  out  into 
the  corridor,  please. 

(The  jurors  having  left  the  courtroom :) 

THE  COURT :  Do  you  wish  to  say  anything  about  it  ? 

MR.  BERNSTEIN:  Yes,  I  do,  Your  Honor.  I  would 
like  to  say  that  while,  as  the  Court  knows,  the  earlier 
amended  complaint,  in  paragraphs  10  and  following,  merely 
stated  that  the  defendant  with  intent  to  dissuade  the  tra¬ 
veling  public,  deprecated  plaintiff’s  facilities  and  stand¬ 
ards.  However,  at  the  time  of  pretrial,  as  reflected  in  the 
pretrial  order,  the  plaintiff  alleged  that  defendant’s  actions 
were  a  part  of  a  malicious  scheme  to  drive  plain- 

175  tiff  out  of  business,  and  it  was  so  understood  by  the 
Pretrial  Justice,  as  shown  on  page  2  of  the  pre¬ 
trial  order,  by  his  statement  of  what  he  believed  were 
the  two  causes  of  action  asserted  by  the  plaintiff. 

The  pretrial  order,  incorporating  both  those  allega¬ 
tions  of  plaintiff  and  the  Pretrial  Judge’s  notions  of  what 
our  cause  of  action  was  about,  came  after  a  motion  to  dis¬ 
miss  by  the  defendant,  extended  argument  on  that  motion, 
and  an  order  by  the  Pretrial  Justice  denying  a  motion  to 
dismiss  and  stating  therein  that  if  plaintiff  proved  that 
there  was  a  malicious  scheme,  as  alleged — and  that  was 
alleged  necessarily  as  part  of  the  pretrial  proceedings — 
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then  it  was  not  within  this  one  year  statute  of  limitations 
of  dafamation  and  was  actionable. 

i  believe,  without  dwelling  on  it  at  length,  that  the 
authorities  submitted  in  our  brief  in  the  Court  of  Appeals 
in  opposition  to  the  special  appeal,  and  particularly  the 
language  of  this  172  Massachusetts  case  clearly  indicates 
that  there  is  a  cause  of  action  where  by  means  such  as  we 
have  alleged,  a  malicious  scheme,  where  one  party  at¬ 
tempts  to  drive  another  out  of  business,  that  that  tran¬ 
scends  the  usual  competitive  allowance. 

i  As  I  say,  I  believe  that  was  the  ruling  of  the  Pretrial 
Justice  in  denying  the  motion  to  dismiss  earlier.  I  had 
thought,  apparently  erroneously,  that  we  had  in 
176  effect  offered  and  been  permitted  the  amendment  at 
pretrial  by  stating  those  allegations  and  by  the 
acceptance  of  the  Pretrial  Justice  in  outlining  what  our 
cause  of  action  was. 

In  any  event,  I  believe  the  authorities  support  that 
cause  of  action  and  so  I  formally  move  today  for  the 
amendment  to  be  allowed. 

In  the  morning  session,  if  I  understood  Your  Honor 
correctly,  I  believe  Your  Honor  had  stated  that  while  in 
the  ordinary  competitive  world  a  cause  of  action  did  not 
lie,  because  one  company  took  action  against  another,  if 
there  were  malice  and  a  scheme  that  possibly  a  cause  of 
action  did  lie;  and  it  is  along  those  lines  I  drafted  this 
formal  amendment  and  submitted  my  motion. 

THE  COURT:  I  surmised  that  your  proposed  amend¬ 
ment  would  be  along  this  line,  and  I  considered  that  when 
I  was  looking  into  the  other  questions.  It  seems  to  me 
that  this  is  simply  a  charge  of  libel  or  slander.  The  wil¬ 
ful  intent,  I  think,  would  be  simply  to  show  actual  malice 
as  distinguished  from  malice  the  law  implies  from  a  state¬ 
ment  being  false  and  slanderous  or  libelous. 

I  deny  leave  to  file  this  amendment,  on  the  ground — and 
I  think  the  order  should  so  provide— -on  the  ground,  not 
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that  it  doesn’t  state  a  cause  of  action,  but  that  it  is  barred 
by  the  Statute  of  Limitations. 

Proceed,  then,  with  the  other  case. 

•  •  •  • 

177  Jesse  Rothman , 

called  as  a  witness  by  counsel  for  plaintiff  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
BY  MB.  BERNSTEIN: 

Q  Will  you  state  your  full  name,  please?  A  Jesse 
Rothman — R-o-t-h-m^a-n,  J-e-s-s-e. 

Q  And  will  you  state  your  present  address,  Mr.  Roth¬ 
man?  A  My  home  address  is  960  Grand  Concourse,  New 
York  City. 

Q  And  your  business  address?  A  1440  Broadway, 
New  York  City. 

Q  What  occupation  do  you  follow,  Mr.  Rothman?  A 
Certified  public  accountant 

•  •  •  • 

179  Q  I  hand  you  a  document  marked  for  identifica¬ 
tion  as  Plaintiff’s  Exhibit  8  and  ask  you  if  you  can 
identify  that.  A  Yes,  sir. 

180  (The  auditor’s  report  having  been  marked  for 
identification  as  Plaintiff’s  Exhibit  No.  8 :) 

Q  And  what  is  that?  A  This  is  a  report  I  sub¬ 
mitted  as  of  June  30,  disclosing  the  statement  of  financial 
condition  and  the  statement  of  operations  for  Universal 
Airline,  Inc.  to  June  30, 1946. 

Q  And  what  period  did  it  cover?  You  said  to  June 
30,  1946,  from  when?  A  The  statement  of  financial  con¬ 
dition  was  as  at  June  30,  1946,  and  the  statement  of  in¬ 
come  and  profit  and  loss  was  for  the  four  months  ending 
June  30, 1946. 
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Q  That  statement  was  certified,  was  it  not?  A  Yes, 
sir. 

Q  Looking  at  that  statement,  what  was  reflected  there 
as  to  the  net  profit,  the  net  profit  for  the  period  which 
the  profit  and  loss  statement  covered? 

MR.  GALIHER :  I  object  to  this,  Your  Honor. 

T  HE  COURT :  On  what  grounds  ? 

MR.  GALIHER:  First  of  all,  it  is  a  period  approxi¬ 
mately  six  months  prior  to  the  accident.  As  I  understand, 
the  only  claim  now  is  a  claim  for  damage  to  the  plane 
and  loss  of  revenue  incident  to  the  damage  and  collision 
which  occurred  on  December  19.  I  therefore  respectfully 
submit  that  these  figures  way  back  in  June  are  not  in  no 

i  way  relevant  to  the  issues  in  this  case. 

181  MR.  BERNSTEIN:  If  Your  Honor  please,  the 
purpose  of  submitting  this,  as  we  discussed  with 
Your  Honor  before,  and  as  the  proof  will  later  show,  is 
that  the  loss  of  business  generally  and  the  decline  in  busi¬ 
ness  is  traceable  to  this  collision ;  so  that  we  are  now  estab¬ 
lishing  what  type  of  business  it  was  and  what  profits  there 
were. 

THE  COURT:  In  what  way  do  you  propose  to  show 
it  is  traceable  to  the  collision? 

MR.  BERNSTEIN:  Does  Your  Honor  want  me  to 
state  this  in  front  of  the  jury? 

THE  COURT:  The  testimony  you  propose  to  offer, 
yes. 

MR.  BERNSTEIN:  We  propose  to  offer  testimony 
showing  that  immediately  following  the  collision,  numerous 
customers  who  held  tickets  on  the  airline  came  in  and  can¬ 
celled  and  asked  for  refunds,  showing  the  accounts  of  the 
accident  and  stating  that  they  would  not  ride  in  an  airline 
that  had  accidents  of  that  sort.  So  that  through  evidence 
of  that  type — and  there  will  be  more  of  that — we  will  at¬ 
tempt  to  show  the  decline  was  directly  traceable  to  the  col¬ 
lision. 
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THE  COURT:  I  think  that  is  too  remote.  I  sustain 
the  objection.  I  think  you  can  show  the  loss  of  revenues 
wherein  this  plane  was  out  of  use  for  a  certain  time;  I 
think  you  can  show  that,  the  loss  of  revenue  from  this 
plane. 

MR.  BERNSTEIN:  May  we  come  to  the  bench,  Your 
Honor? 

THE  COURT:  Yes. 

182  (At  the  bench:) 

MR.  BERNSTEIN:  I  am  prepared  to  submit 
authorities  to  Your  Honor,  I  have  them,  showing  as  to 
rules  of  damages,  that  any  loss  which  normally  and  natu¬ 
rally  follows  from  the  wrong,  in  this  case  the  negligence 
we  hope  to  establish,  is  allowable. 

THE  COURT:  I  think  what  you  are  attempting  to 
show  now  is  by  reason  of  the  negligence  of  your  pilot  you 
lost  business. 

MR.  BERNSTEIN :  Of  their  pilot. 

THE  COURT:  No — of  your  pilot,  in  being  in  an  acci¬ 
dent;  the  fact  that  someone  else  was  negligent  cause  no 
accident. 

MR.  BERNSTEIN :  If  the  proof  establishes,  Your 
Honor,  and  I  think  thus  far  one  pilot’s  testimony  has  indi¬ 
cated,  we  were  not  negligent  and  they  were. 

THE  COURT:  Even  then,  I  don’t  see  how  the  effect 
of  this  accident  on  the  public  could  be — 

MR.  BERNSTEIN:  Our  theory  is  this,  Your  Honor, 
that  assuming  for  the  moment  that  the  proof  will  establish 
that  the  accident  was  caused  solely  by  the  negligence  of 
the  defendant — 

THE  COURT:  Yes. 

MR.  BERNSTEIN:  If  that  be  so,  the  next  step  is  to 
show,  and  we  will  have  witnesses  to  show  that,  that 

183  the  public  does  not  ride  a  line  or  use  a  company 
which  has  been  involved  in  a  collision,  particularly 

a  charter  company,  by  testimony  as  to  these  people  who 
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cajne  in.  Of  course  if  the  accident  was  due  solely  to  our 
negligence  and  the  people  would  not  use  the  service  of 
our  company  because  it  was  in  an  accident,  then  the  failure 
to  use  it  is  directly  traceable  to  and  the  immediate,  proxi¬ 
mate  result  of  our  negligence. 

THE  COURT:  You  will  have  to  show  me.  For  the 
present  I  will  exclude  it.  I  can’t  see  it.  As  I  said,  the 
loss  of  use  of  this  plane,  I  think  that  is  clearly  admissible. 
But  the  effect  of  its  having  been  in  an  accident,  on  the 
public,  in  the  use  of  your  other  planes,  I  think  is  entirely 
too  remote. 

MR.  BERNSTEIN :  May  I  suggest  this  further,  Your 
Honor?  If  this  were  the  case  of  an  automobile  or  taxi 
company,  I  would  agree;  but  in  the  airplane  business,  a 
lot  of  people  were  leery,  and  in  1946  they  were  more  leery 
than  they  are  today,  and  the  accident  had  a  great  effect, 
as  the  witnesses  will  testify. 

THE  COURT :  All  the  other  airplane  companies  might 
come  in  and  say  they  had  lost  business? 

MR.  BERNSTEIN :  I  think  it  would  be  there  that  the 
wrong  was  practiced,  not  directly  upon  them  but  upon  the 
plaintiff  in  this  case. 

THE  COURT :  I  am  not  holding  it ;  if  you  have 
184  any  authorities,  I  will  be  glad  to  consider  it,  but  I 
think  it  is  entirely  too  remote. 

•  •  •  • 

Proceedings 

228  MR.  BERNSTEIN:  If  Your  Honor  please,  I 
would  like  to  discuss  at  this  time  some  of  the  ques¬ 
tions  of  damages,  and  the  point  as  to  the  order  Mr.  Galiher 
submitted.  I  thought  the  Court  would  prefer  to  do  that 
out  of  the  presence  of  the  jury. 

THE  COURT :  Very  well.  I  will  ask  the  jurors  to  step 
out  into  the  corridor. 

(The  jury  having  left  the  courtroom:) 
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MR.  BERNSTEIN:  First,  Your  Honor,  as  to  the  so- 
called  second  cause  of  action,  which  Your  Honor  considered 
the  other  day,  on  my  offer  of  an  amendment  to  the  com¬ 
plaint,  and  denied  that  offer,  Mr.  Galiher  has  presented 
today  his  proposed  form  of  order.  I  would  normally  have 
no  objection  to  the  form  of  that  order,  Your  Honor,  but 
I  think  in  view  of  the  peculiar  history  of  this  case  that  that 
form  is  not  precisely  proper,  for  this  reason,  that  the  ques¬ 
tion  of  whether  the  statute  of  limitations  barred  that 
so-called  second  cause  of  action  was  raised  during  the 
course  of  the  pretrial  proceedings,  and  was  argued  and 
disposed  of  by  an  order  of  Judge  Schweinhaut  which  Your 
Honor  has  seen ;  and  special  appeal  was  attempted  on  that, 
and  appellate  jurisdiction  was  not  exercised. 

It  was  my  understanding  that  under  pretrial  practice — 
and  I  would  like  to  quote,  if  Your  Honor  please,  from  a 
decision  of  Judge  Holtzoff  in  McCarthy  v.  Lerner 
229  Stores,  which  is  reported  at  12  Federal  Rules  Serv¬ 
ice,  where  Judge  Holtzoff  had  this  to  say  about  the 
effect  of  the  pretrial  proceeding : 

“Rule  16  of  the  Federal  Rules  of  Civil  Procedure,  which 
relates  to  pretrial,  provides  that  the  Court  shall  make  an 
order  which  recites  the  action  taken  at  the  pretrial  hearing. 
Such  order  when  entered  controls  the  subsequent  course  of 
the  action,  unless  modified  to  prevent  manifest  injustice. 
One  of  the  chief  purposes  of  the  pretrial  procedure,  and  the 
usefulness  of  the  pretrial  order,  is  to  formulate  the  issues 
to  be  litigated  at  the  trial.  The  parties  are  bound  by  the 
pretrial  order.” 

Now  I  understand  Your  Honor  is  modifying  the  pretrial 
order. 

THE  COURT :  The  effect  of  it  is  to  modify  the  pretrial 
order  to  some  extent,  yes. 

MR.  BERNSTEIN :  What  I  am  suggesting,  Your  Hon¬ 
or,  then  is  this,  that  vour  order  ought  to  read  in  terms  of 
a  modification  of  the  pretrial  order,  because  by  the  pretrial 
order  we  were  in  effect  permitted  to  amend ;  if  Your  Honor 
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will  read  the  order,  the  cause  of  action  originally  stated  in 
our  complaint  was  expanded.  This  is  in  effect  cutting  back 
on  that  pretrial  order. 

I  understand  Your  Honor’s  ruling  and  will  abide 

230  by  it ;  but  in  terms  of  an  appeal,  I  think  it  ought  to 
read  in  terms  of  a  cutting  back  on  that  order,  rather 

than  as  an  original  order  modifying  the  original  terms  of 
the  complaint. 

THE  COURT:  I  don’t  think  so.  I  denied  the  motion, 
the  claim  being  barred  bv  the  statute  of  limitations.  That 
is  exactly  what  I  said.  I  will  sign  this  order,  Mr.  Bern¬ 
stein. 

!  MR.  BERNSTEIN :  May  I  at  this  time,  Your  Honor, 
make  an  offer  of  proof  on  that  second  cause  of  action? 

THE  COURT :  Very  veil. 

i  MR.  BERNSTEIN :  Had  the  Court  permitted  me  to 
proceed  with  the  second  cause  of  action — 

THE  COURT:  Just  a  minute,  now.  An  offer  of  proof 
on  what? 

MR.  BERNSTEIN:  On  what  our  proof  would  have 
been  on  that  second  cause  of  action,  Your  Honor. 

iTHE  COURT:  No.  It  is  stated  in  your  amended 
complaint  what  that  cause  of  action  was.  There  is  no 
proof  to  offer  along  that  line. 

:MR.  BERNSTEIN:  The  reason  for  my  offer,  Your 
Honor,  is  that  I  think  as  to  whether  or  not  the  statute  of 
limitations  would  apply,  whether  it  be  defamation,  or  what 
we  claim  a  malicious  impairment  of  business,  would  depend 
largely  on  what  testimony  would  come  forth. 

THE  COURT:  If  the  complaint  doesn’t  state  a 

231  cause  of  action,  there  is  no  use  in  offering  any  testi- 
monv  to  sustain  it. 

MR.  BERNSTEIN:  All  right,  Your  Honor. 

Now  on  the  question  of  damages — 

i THE  COURT:  I  am  not  seeking  to  cut  you  off  short, 
Mr.  Bernstein;  but  in  my  mind  that  is  clearly  the  result 
of  this  denying  of  this  motion. 
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MR.  BERNSTEIN :  On  the  question  of  damages,  Your 
Honor,  I  think  it  was  on  Wednesday  or  Thursday  the 
question  was  raised  as  to  whether  the  plaintiff  would  be 
permitted  to  introduce  evidence  showing  that  the  accident 
led  to  a  dropping  off  in  business  and  the  eventual  decline 
of  the  plaintiff’s  business;  and  the  plaintiff’s  argument 
was  that  if  the  accident  was  shown  through  the  evidence 
to  have  been  caused  through  the  negligence  of  the  defend¬ 
ant,  then  the  dropping  off  in  business  and  the  decline  in 
business  related  to  the  accident  would  be  a  legitimate  item 
of  damage,  because  the  accident  would  have  been  the  proxi¬ 
mate  cause  of  that  injury. 

Now  Your  Honor  at  that  time,  as  I  understood  it,  ex¬ 
cluded  the  offer  of  that  evidence,  on  the  ground  that  the 
damage  was  remote. 

THE  COURT :  You  may  make  an  offer  of  proof  along 
that  line,  if  you  wish. 

MR.  BERNSTEIN:  Before  I  do  that,  I  would  like 
Your  Honor’s  permission  to  present  to  the  Court  a 
232  few  cases  which  I  think  demonstrate  that. 

THE  COURT :  Very  well. 

MR.  BERNSTEIN:  In  the  first  place,  Your  Honor, 
this  accident  occurred  in  Maryland,  and  so  I  think  it  is 
established  by  decisions  of  this  Court  that  Maryland  law 
will  apply  as  to  what  damages  are  allowable. 

THE  COURT:  Yes,  I  agree  with  you  there,  yes. 

MR.  BERNSTEIN:  And  I  think  Your  Honor  is  fully 
familiar  with  the  cases  to  that  effect. 

The  Maryland  decisions  have  uniformly  held  that 
whether  damages  were  suffered  by  the  plaintiff  as  a  direct 
consequence  of  acts  of  the  defendant,  allowed  to  have 
injured  plaintiff’s  premises  or  business,  and  the  extent 
of  such  damages,  are  questions  of  fact  for  the  jury’s  con¬ 
sideration.  I  cite  on  that  Railroad  Company  v.  Sattler, 
62  Atlantic. 

THE  COURT :  I  would  like  to  see  that  case  and  see  if 
that  is  what  the  facts  are,  Mr.  Bernstein. 
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MR.  BERNSTEIN :  It  is  62  Atlantic  1125.  I  will  have 
that  case  for  Your  Honor  in  just  a  moment.  In  other 
words,  whether  or  not  the  breach  of  duty  is  the  proximate 
cause  of  the  damage  claimed  is  a  question  of  fact. 

It  may  well  be  that  the  evidence  in  our  case  wouldn’t 
establish  that  causal  relationship  to  the  satisfaction  of  the 
jury;  but  what  I  am  suggesting  now,  Your  Honor,  is  that 
we  ought  to  have  the  opportunity  to  adduce  that 

233  evidence  and  let  the  jury  evaluate  it. 

THE  COURT:  Mr.  Bernstein,  I  think  I  would 
like  to  see  the  case.  Broad  generalities  are  often  mislead¬ 
ing. 

MR.  BERNSTEIN:  Would  Your  Honor  prefer  me  to 
wait  until  you  read  this  decision? 

THE  COURT;  Yes,  unless  you  have  some  other  cases 
you  might  bring  in  at  the  same  time. 

MR.  BERNSTEIN :  Well,  there  are  points  that  depart 
or  go  from  there,  once  that  proposition  is  established. 

(The  volume  referred  to  having  been  handed  up:) 

THE  COURT;  I  am  still  of  the  same  opinion.  That 
doesn’t  change  my  opinion  at  all. 

MR.  BERNSTEIN:  Your  Honor,  that  was  purely  on 
the  proposition — 

THE  COURT:  This  is  an  entirely  different  situation. 

MR.  BERNSTEIN :  There  are  a  number  of  other  cases 
I  would  like  to  refer  to  Your  Honor,  and  I  have  prepared 
a  memorandum,  incidentally,  which  I  would  like  to  submit 
to  the  Court  on  these  damage  questions. 

THE  COURT:  In  other  words,  you  are  seeking  to 
recover  an  element  of  damage  for  loss  of  business  due  to 
the  lack  of  confidence  in  your  company  caused  by  this 
accident. 

MR.  BERNSTEIN :  That  is  it  precisely. 

THE  COURT :  And  I  think  it  is  entirely  too  remote. 

MR.  BERNSTEIN:  The  other  cases  I  wanted 

234  to  refer  to,  Your  Honor,  although  I  understand  Your 
Honor’s  ruling — and  perhaps,  Your  Honor,  to  short- 
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cut  the  discussion  at  this  time,  if  I  may  submit  this  memo¬ 
randum  and  have  it  incorporated  in  the  record.  It  covers 
those  points  (handing  up). 

THE  COURT :  You  wish  to  make  your  tender  of  proof 
along  this  line? 

MR.  BERNSTEIN:  That  is  what  I  would  like  to  do, 
Your  Honor — our  proof  as  to  the  loss  of  business  because 
of — 

THE  COURT :  I  will,  when  I  get  an  opportunity,  look 
up  these  cases. 

MR.  BERNSTEIN:  Our  proof  as  to  the  loss  of  busi¬ 
ness  due  to  lack  of  confidence,  which  we  say  would  be 
directly  related  to  the  collision  itself  caused  by  the  de¬ 
fendant’s  negligence,  would  be  to  the  following  effect: 

We  would  have  witnesses  to  show  that  immediately  fol¬ 
lowing  the  collision,  which  as  we  will  try  and  demonstrate 
in  this  case  was  due  to  defendant’s  negligence  and  solely 
due  to  defendant’s  negligence,  people  who  had  purchased 
tickets  on  plaintiff’s  airline,  either  from  New  York  to 
Miami  and  return,  or  Miami  to  New  York  and  return, 
came  into  the  offices  of  the  plaintiff,  the  following  morning, 
in  considerable  numbers  and  having  in  their  hand  a  news¬ 
paper  account  of  the  accident,  or  referring  to  the  fact  of 
the  accident  the  night  previously,  demanded  refunds,  stat¬ 
ing  that  they  would  not  ride  the  air  liners  because 
235  they  felt  it  was  unsafe,  because  of  this  accident. 

Additionally,  we  would  have  testimony  to  show 
that  there  is  a  normal  and  natural  consequence  of  an  airline 
collision,  apart  from  any  inquiry  as  to  fault  or  responsi¬ 
bility,  for  the  airline  involved  in  a  collision  to  suffer  a  loss 
of  business  due  to  potential  customers’  or  customers’  lack 
of  confidence  in  that  airline  by  reason  of  the  collision. 

Additionally  we  would  offer  proof  to  show  the  volume  of 
business  done  by  the  plaintiff,  both  gross  and  net,  prior  to 
the  collision,  and  testimony  to  show  what  the  gross  and  net 
of  the  plaintiff’s  operations  were  after  the  collision, 
through  the  duration  of  its  life.  That  proof,  we  submit. 
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would  demonstrate  that  the  plaintiff  actually  suffered  this 
loss  of  business  in  the  dollar  amounts  the  testimony  would 
show,  traceable  directly  to  the  fact  of  the  collision,  which, 
as  far  as  the  proof  admitted  in  this  case,  we  believe  was 
due,  it  will  show,  solely  to  the  negligence  of  the  defendant. 

•  *  #  • 

277  Deposition  of  Henry  Norris 

i  Direct  Examim-cdion 

BY  MR.  BERNSTEIN: 


♦  *  m  m  • 

“Q  Will  you  state  your  full  name?  A  Henry  Norris. 

“Q  What  is  your  present  employment,  Mr.  Norris? 
A  I  am  employed  as  a  pilot. 

“Q  By  whom?  A  By  TATA.  It  is  a  Venezuelan 
corporation.  Venezuelan  Air  Line,  that  is. 

“Q  What  is  your  present  address?  A  3211  North¬ 
west  12th  Avenue,  Miami,  Florida. 

“Q  And  you  are  engaged  as  a  pilot  novr? 
278  A  That  is  correct. 

“Q  By  the  aforementioned  organization?  A 
That  is  right. 

“Q  Are  you  actually  flying  currently  in  your  current 
employment?  A  Yes,  I  am.  I  am  employed  mainly  as 
the  operations  manager,  entailing  both  ground  duties  and 
firing. 

“Q  Between  what  points  does  it  entail  flying?  A  Be¬ 
tween  Miami  and  Venezuela  and  other  points  in  South 
America. 

“What  is  vour  reason  for  being  here  to  testify  today, 
this  deposition?  A  To  give  this  deposition  in  the  event 
that  something  should  come  up  whereby  T  would  be  unable 
to  appear  for  the  trial. 

“Q  Would  you  state  what,  if  any,  aeronautical  licenses 
you  now*  hold?  A  T  hold  an  Airline  Transport  rating, 
and  also  a  certificated  transport  rating,  and  also  a  certifi¬ 
cated  aircraft  dispatch  rating. 
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4 4  Q  How  long  have  you  held  an  airline  transport  license, 
as  you  have  just  mentioned?  A  Since  1947. 

44 Q  Have  you  held  that  continuously  in  that  period? 
A  Yes,  I  have. 

27  9  44 Q  How  long  have  you  been  a  pilot?  A  Since 

1942. 

44 Q  Where  did  you  receive  your  training  as  a  pilot 
originally?  A  In  the  Army. 

44 Q  Would  you  describe  in  vour  own  words  vour  work 
in  the  Army  as  a  pilot?  A  My  main  duties  were  ferrying 
aircraft  of  various  types  and  descriptions  in  the  States; 
and  when  I  left  the  States  for  foreign  duty,  I  was  assigned 
to  the  Air  Transport  Command  wherein  T  carried  both 
cargo  and  passengers. 

44 Q  What  types  of  planes  did  you  fly  during  your  serv¬ 
ice  with  the  Army?  A  C-47s,  B-25s,  A-20s,  P-38s,  C-46s, 
and  C-54s  mainly. 

44Q  You  mentioned  the  fact  that  you  flew  with  the  Air 
Transport  Command.  Would  you  describe  the  nature  of 
your  work?  A  During  the  foreign  assignment  I  flew 
mostly  C-46  type  aircraft,  carrying  passengers  and  cargo 
in  the  North  African  Division,  and  was  later  transferred, 
after  a  period  of  training,  to  a  DC-4  school,  to  the  inter¬ 
national  run  from  Casa  Blanca  to  Natal,  Brazil,  on  DC-4s. 

44Q  Are  you  fully  familiar  with  the  mechanical 
280  operations  in  the  piloting  of  DC-4s?  A  Yes,  I  am. 

44Q  You  say  you  are  fully  familiar  with  the  flying 
characteristics  of  that  plane?  A  Yes. 

44 Q  Are  you  familiar  also  with  the  flying  characteristics 
and  piloting  of  the  DC-3?  A  Yes,  I  am. 

44Q  Would  you  describe  more  particularly  the  time  and 
type  of  commercial  licenses  that  you  have  obtained  and 
held?  A  Private  pilot,  commercial,  instrument  instructor 
rating. 

44 Q  When  was  this?  A  I  obtained  full  valid  com¬ 
mercial  and  instrument  instructor  rating  in  1946  when  I 
left  the  Army. 
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"Q  Was  that  a  license  issued  by  the  Federal  Civil 
Aeronautics  Authority?  A  It  was. 

“Q  Did  you  obtain  other  licenses  in  addition  to  that? 
A  Well,  I  later  obtained  my  airline  transport  rating  and 
aircraft  dispatch  rating. 

“Q  Again,  was  that  a  license  or  certificate  issued  by 
the  Federal  Civil  Aeronautics  Authority?  A  That  is 
right. 

“Q  Have  any  of  those  licenses  that  you  have 

281  held  been  suspended?  A  No,  they  have  not.” 

THE  COURT:  The  objection  is  overruled. 

(The  reading  from  the  deposition  resumed:) 

“Q  Now,  did  there  come  a  time  when  you  were  em¬ 
ployed  by  the  plaintiff  in  this  case,  Universal  Airline,  Inc.? 
A  Yes,  there  was. 

“Q  When  were  you  first  employed  by  that  organiza¬ 
tion?  A  I  believe  that  was  May  of  ’46. 

“Q  As  of  that  time,  in  what  capacity  were  you  em¬ 
ployed?  A  As  pilot  for  the  company. 

“Q  When  you  say  ‘as  pilot/  you  mean  as  the  captain 
of  a  ship  or  what?  A  No,  I  was  taken  on  as  a  co-pilot 
until  such  time  as  I  could  demonstrate  my  ability  to  be 
promoted  to  captain  status. 

•  •  •  • 

282  “Q  Were  you  put  through  a  period  of  training 
or  indoctrination,  or  something  else  of  that  charac¬ 
ter,  to  serve  with  the  Universal  Airline,  Inc.?  A  Yes,  I 
was.  They  had  a  training  program  set  up. 

“Q  Would  you  describe  the  type  of  training  or  instruc¬ 
tion,  or  whatever  else  that  you  were  required  to  absorb 
from  the  time  you  were  employed?  A  Well,  as  best  I  can 
remember,  during  the  period  served  as  a  co-pilot,  we  were 
under  constant  observation  by  the  captain  in  charge.” 

MR.  BERNSTEIN:  And  now  will  you  turn  to  the  top 
of  page  9. 

(The  reading  from  the  deposition  resumed:) 
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“THE  WITNESS:  And  a  report  would  be  turned  in 
on  the  co-pilot  at  the  completion  of  every  flight. 

“BY  MR.  BERNSTEIN: 

“Q  Were  such  reports  turned  in  on  your  activi- 

283  ties  after  each  flight?  A  Yes,  they  were.  They 
were  turned  in  on  all  the  co-pilots  after  all  flights. 

“Q  Now,  when  you  speak  of  the  fact  that  you  were 
under  the  captain’s  surveillance  while  you  operated  as 
co-pilot,  precisely  what  characteristics  or  capacities  was 
the  captain  required  to  observe  of  you?  A  An  under¬ 
standing  of  navigation,  meteorology,  the  type  of  equipment 
being  flown,  instrument  flying,  and  all  other  phases  of  flight 
in  accordance  with  the  requirement  laid  down  by  the  Civil 
Aeronautics  Authority. 

“Further  observation  by  the  chief  pilot  of  the  reports 
turned  in  on  so-called  captain  material,  a  local  flight  check 
was  given  in  Miami,  plus  a  complete  route  check  from 
Miami  to  Newark  and  return,  with  let-downs  at  all  possible 
fuel  stops,  either  the  usual  ones  or  those  which  might  be 
used  in  the  event  of  weather. 

“Q  When  you  say  ‘let  down,’  you  mean  you  were  re¬ 
quired  to  land  the  aircraft?  A  Well,  approach  to  the 
field  prior  to  landing  solely  by  the  use  of  aircraft  instru¬ 
ments  only. 

“Q  Now,  did  there  come  a  time  when  you  were  made 
a  captain  with  Universal  Airline,  Inc.  ?  A  That  is  correct. 

“Q  Approximately  when  was  that?  A  I  don’t 

284  recall  exactly.  I  think  it  was  in  September  or  Octo¬ 
ber  of  ’46,  as  best  I  can  remember. 

“Q  Do  you  recall  the  time  and  incidence  of  a  collision 
between  an  aircraft  in  which  you  were  serving  and  an  air¬ 
craft,  another  aircraft,  sometime  late  in  1946?  A  Yes, 
Ido. 

“Q  Do  you  recall  when  that  happened?  A  That  was 
December  19, 1946. 

“Q  What  was  your  capacity  at  the  time  of  collision  in 
the  aircraft  of  Universal  Airline?  A  I  was  captain  of 
that  particular  flight  out  of  New  York,  bound  for  Miami. 
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“Q  Were  there  any  other  pilots  in  the  pilots  compart¬ 
ment  of  the  Universal  at  that  time?  A  Just  one  captain, 
Gene  Harvey,  who  was  acting  as  a  check  pilot  on  that  par¬ 
ticular  run. 

“Q  On  the  19th  you  say  that  you  were  flying  the  Uni¬ 
versal  plane  from  Newark  to  Miami?  A  That  is  right. 

“Q  And  that  was  a  DC-3  plane?  A  That  is  correct. 

;‘Q  At  what  time  did  you  take  off  from  Newark  air¬ 
port?” 

•  *  •  • 

280  “Q  At  what  time  did  you  take  off  from  Newark 

i  Airport?  A  I  believe  that  was  1707  or  5:07  local 
time. 

You  mean  1707  air  time  and  5:07  Eastern  Standard 
Time?  A  That  is  right. 

*‘Q  Now,  do  you  recall  what  your  activities  were  during 
the  day  prior  to  the  time  of  take-off?  A  None  at  all  until 
approximately  two  hours  prior  to  take-off,  at  which  time  I 
would  be  due  at  the  field. 

When  you  say  ‘none  at  all,’  what  do  you  mean? 
Did  you  work  somewhere?  A  No.  Merely  sitting  around 
the  hotel,  just  resting  until  it  was  time  to  go. 

“Q  Do  you  recall  about  what  time  that  morning — I  am 
speaking  of  December  19 — you  got  up?  A  I  couldn’t 
remember.  I  would  approximate  about  9:00  o’clock;  some¬ 
where  in  that  vicinity. 

“Q  Do  you  recall  about  what  time  the  night  before  you 
went  to  bed?  A  It  was  definitely  before  12:00 
287  o’clock,  because  24  hours  prior  to  the  flight  I  was 
always  in  bed  early,  anyway. 

“Q  Prior  to  your  take-off  at  5:07  Eastern  Standard 
Time  on  December  19,  when  was  the  last  time  you  had 
flown  an  airplane?  A  I  believe  I  had  arrived  from  Miami 
either  a  day  and  a  half  or  two  days  before  that.  I  have 
forgotten  at  the  moment ;  it  has  been  so  long  ago. 

“Q  Do  you  drink  at  all,  Captain?  A  Occasionally. 
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“Q  What  do  you  mean  by  ‘occasionally’?  A  I  would 
say  my  total  consumption  probably  would  average  three 
drinks  a  week  sometimes. 

“Q  Do  you  recall  when,  previous  to  your  take-off  from 
Newark  on  the  19th,  you  had  last  had  any  intoxicants? 
A  No,  I  hadn’t. 

“Q  I  said,  do  you  recall  the  last  time  you  had  prior  to 
the  19th,  prior  to  5:07  on  the  19th?  A  There  is  a  com¬ 
pany  rule — ” 

THE  COURT:  That  has  been  eliminated. 

MR.  BERNSTEIN :  Turn  to  page  13,  please — 

“Q  Do  you  recall  the  last  time  you  had  a  drink  prior  to 
your  take-off  on  December  19  at  5:07?  A  None  in  New¬ 
ark  that  I  can  recall. 

“Q  You  were  in  Newark  for  about  two  days 

288  prior  to  vour  take-off?  A  That  is  right. 

“Q  Do  you  have  any  physical  disabilities  that 
vou  know  of  now?  A  No. 

“Q  On  December  19,  1946,  did  you  have  any  physical 
disabilities  that  you  know  of?  A  No,  I  did  not. 

“Q  Could  vou  state  what  vour  vision  is  now?  A 
20/20. 

“Q  Corrected?  A  No,  normal. 

“Q  On  December  19,  1946,  what  was  your  vision?  A 

20/20. 

“Q  Normal?  A  Normal. 

“Q  Have  you  ever  worn  glasses  or  had  any  corrective 
measures  for  your  eyes?  A  No,  I  have  not. 

“Q  Never?  A  Never. 

“Q  Have  you  ever  encountered  any  problems  or  diffi¬ 
culties  in  any  physical  examinations  you  have  gone  through 
either  for  Army  purposes  or  for  other  aeronautical 

289  purposes  since  leaving  the  Army?  A  No,  I 
haven’t. 

“Q  When  had  you  had  your  last  physical  examination 
prior  to  December  19, 1946?  A  lam  afraid  I  don’t  recall, 
but  it  would  have  been  valid  to  this  extent,  that  everv  six 
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months  while  with  Universal  I  took  a  physical  examination. 
I  might  also  add  that  a  few  days  after  the  accident  occurred 
the  company  required  both  pilots  to  take  another  physical, 
which  we  both  passed. 

i  “Q  You  refer  to  both  pilots;  you  refer  to  yourself  and 
Captain  Harvey?  A  That  is  correct. 

!  “Q  Now,  coming  back  to  the  actual  flight  itself  on  the 
19th.  You  say  that  you  took  off  from  Newark  at  5:07 
Eastern  Standard  Time,  1707  air  time.  Were  you  carrying 
passengers?  A  Yes,  we  were. 

“Q  Had  you  filed  any  flight  plan  prior  to  departure? 
A  Yes,  we  had.  We  filed  an  instrument  flight  plan. 

“Q  With  whom?  A  Civil  Aeronautics  Authority, 
i  “I  would  like  to  correct  that.  The  Air  Traffic  Control. 

“Q  Where,  at  Newark?  A  At  Newark, 
i  “Q  What  did  that  plan  call  for?  You  said  an 
290  instrument  flight  plan —  A  We  requested  an  alti¬ 
tude  of  2,000  feet  from  Newark  to  Miami  and  were 
given  an  O.  K.  on  that  clearance  by  the  tower  operator  at 
Newark. 

“Q  Now,  you  speak  of  Air  Traffic  Control  and  filing  a 
flight  plan  with  it.  What  do  you  mean  by  ‘Air  Traffic 
Control ’ ?  Is  that  some  Government  regulatory  body? 
A  Yes,  it  is.  The  Civil  Aeronautics  has  a  branch  known 
as  the  Air  Traffic  Control,  wherein  the  pilot  submits  his 
flight  plan  requesting  certain  altitude  from  his  point  of 
departure  to  his  destination.  That  particular  altitude 
along  with  other  pertinent  information  concerning  the 
safety  factors  in  flight  are  reviewed  by  the  ATC  and  the 
pilot  upon  making  contact  from  the  aircraft  with  the  tower 
is  then  given  an  O.  K.  either  for  the  altitude  requested  or 
is  then  informed  of  a  change — that  is,  of  another  altitude 
if  it  is  to  designated  by  ATC  because  of  other  traffic. 

“Q  Now,  precisely  what  does  ‘instrument  flight  plan’ 
mean?  What  are  the  requirements  upon  the  pilot  of  the 
aircraft  getting  an  instrument  flight  plan?  A  I  don’t 
understand  exactly  what  you  mean. 
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“Q  What  does  it  mean,  that  he  flies  just  looking  at  his 
instruments,  or  are  there  some  other  requirements  on  it? 
Precisely  what  does  it  mean?  A  It  means  that  he 

291  is  cleared  from  his  point  of  departure  to  destination 
to  maintain  instrument  flight  rules,  and,  of  course, 

the  altitude  assigned  him  also  maintaining  the  required 
radio  contacts  as  set  up  by  the  Air  Traffic  Control  Division 
of  CAA. 

“Q  Now,  you  say  that  you  were  cleared  on  an  instru¬ 
ment  flight  plan  out  of  Newark  to  fly  at  2,000  feet  from 
Newark  to  Miami.  A  That  is  correct. 

“Q  Prior  to  the  time  you  took  off  and  after  the  time  you 
took  off  up  to  the  time  of  collision” — 

MR.  BERNSTEIN :  Perhaps  I  had  better  hold  it  until 
Your  Honor  has  read  the  question — on  page  17. 

THE  COURT:  I  overrule  the  objection. 

MR.  BERNSTEIN :  Then  since  it  was  restated,  I  will 
proceed  at  the  bottom  of  page  17. 

THE  COURT:  Very  well. 

(The  reading  from  the  deposition  resumed:) 

“Q  At  any  time  prior  to  the  collision  in  question  here, 
did  you  receive  any  knowledge  or  information  as  to  any 
other  plane  flying  at  the  same  altitude  as  you  were  or  which 
you  might  be  flying  in  the  vicinity,  in  your  vicinity,  while 
following  the  designated  route? 

“The  Witness:  No,  I  don’t  believe  we  did. 

“Q  Did  you  receive  any  information  from  Air  Traffic 
Control  at  Newark  as  to  any  planes  that  might  be 

292  in  your  vicinity  enroute  or  at  your  altitude?” 

THE  COURT:  Overruled. 

(The  reading  from  the  deposition  resumed:) 

“The  Witness:  I  believe  that — it  has  been  a  long  time 
now — but  I  do  believe  Newark  tower  advised  us  of  an  in¬ 
coming  flight  that  was  due  over  Metuchen  in  a  relatively 
short  period  of  time.  That  is  about  all  I  can  recall. 

“Q  That  was  right  close  to  your  point  of  departure? 
A  Yes,  it  was. 
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“Q  Did  you  receive  any  information  that  there  were 
any  planes  in  your  vicinity  or  altitude  along  route  other 
than  close  to  the  point  of  departure?  A  None  that  I  can 
recall. 

“Q  Did  you  receive  any  information  from  any  other 
ATC  station  of  the  same  character?  A  No,  I  don’t  be¬ 
lieve  we  did. 

“Q  Did  you  specifically  receive  any  information  from 
ATC  or  any  other  source  of  an  Eastern  plane  or  a  DC-4 
plane  that  was  flying  at  the  same  altitude  or  might  be 
expected  in  your  vicinity  enroute?” 

THE  COURT :  Overruled. 

(The  reading  from  the  deposition  resumed:) 

“The  Witness:  No.  No,  we  did  not. 

“Q  Did  you  know  of  any  other  plane  that  was  flying 
at  the  same  altitude  or  that  was  in  your  vicinity 
293  enroute?  A  We  had  no  such  knowledge. 

“Q  From  the  time  that  you  departed  from  New¬ 
ark  Airport  on  the  19th  at  5:07  up  to  and  including  the  time 
of  collision,  did  you  see  any  other  aircraft  in  the  air?  A 
As  best  I  can  remember,  there  were  none  that  we  encoun¬ 
tered. 

“Q  From  the  time  you  left  Newark  at  that  time  indi¬ 
cated  until  the  time  of  collision,  were  you  maintaining  a 
lookout  for  other  aircraft  or  other  factors  that  might  affect 
your  navigation?  A  Yes.  We  always  keep  constant  vigil 
as  to  the  outside  and  the  inside,  although  I  was  primarily 
interested,  primarily  busy  with  the  instruments,  Captain 
Harvey  was  doing  most  of  the  looking.  Although  the  night 
itself  was  so  clear  that  you  couldn’t  help  but  see  out 
anyway. 

i“Q  Would  you  describe  the  course  that  you  followed 
after  having  left  Newark  that  evening?  A  I  would  have 
to  check  the  records.  I  believe  that  we  followed  a  course  of 
238  out  of  Newark  to  Philadelphia.” 

(An  aeronautical  chart  was  marked  for  identification  as 
Plaintiff’s  Exhibit  No.  11.) 
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(The  reading  from  the  deposition  resumed:) 

“Q  I  hand  you  a  sheet  marked  Plaintiff’s  Exhibit  No. 
11  for  identification  and  ask  you  if  you  can  identify  what 
it  is.” 

294  THE  COURT:  The  deposition  reads  “No.  1”, 
doesn’t  it? 

MR.  BERNSTEIN :  Yes,  Your  Honor.  I  am  renumber¬ 
ing  it  for  our  purpose. 

THE  COURT :  Very  well. 

(The  reading  from  the  deposition  resumed:) 

“A  Yes,  it  is  a  world  aeronautical  chart  of  the  Philadel¬ 
phia  and  Washington  area  mainly. 

“Q  Prepared  by  whom?  A  It  was  compiled  and 
printed  at  Washington,  D.  C.,  by  the  U.  S.  Coast  and  Geo¬ 
detic  Survey  directly  under  the  authority  of  the  Secretary 
of  Commerce. 

“Q  Is  a  map  of  that  type  and  character  normally  used 
in  aeronautical  navigation?  A  Yes,  it  is. 

“Q  And  you,  yourself,  have  used  such  maps?  A  I  do, 
and  still  do. 

“Q  Do  pilots  normally  have  such  maps  with  them  while 
flying  commercially?  A  This  map  is  required. 

“Q  While  with  Universal  did  you  utilize  such  maps 
while  flying?  A  Yes,  I  did. 

“Q  Now,  utilizing  that  map,  would  you  describe  your 
flight  from  the  time  you  left  Newark  until  the  colli- 

295  sion  in  question  on  December  19?  A  After  depart¬ 
ure  from  Newark,  which  I  believe  was  1707,  we 

climbed  to  2,000  feet,  which  was  our  assigned  altitude  under 
the  requested  and  approved  instrument  flight  plan  which 
was  filed  at  Newark,  we  continued  on  to  northeast  Philadel¬ 
phia,  and  thence  to  southwest  Philadelphia. 

“Q  Were  you  maintaining  the  same  altitude,  that  is, 
2,000  feet,  all  this  time?” 

THE  COURT :  Overruled. 

(The  reading  from  the  deposition  resumed:) 

“Q  What  altitude  were  you  maintaining  during  this 
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time?  A  We  were  holding  2,000  feet  after  departure 
from  Newark. 

“  Q  What  altitude  was  being  maintained  at  the  time  of 
collision?  A  2,000  feet. 

“Q  A  moment  ago  you  said  you  went  from,  I  believe, 
northeast  Philadelphia  to  southwest  Philadelphia.  Was 
that  it?  Will  you  take  up  from  there?  A  We  passed 
directly  over  a  range  station  at  southwest  Philadelphia, 
which  was  clearly  visible  from  the  air. 

“Q  What  speed  were  you  maintaining  at  that  time? 
A  We  had  an  indicated  speed,  I  believe,  of  about  150  miles 
an  hour,  and  I  think  the  true  air  speed  was  around  145,  as 
best  I  can  recall. 

“Q  What  other  speeds,  if  any,  had  you  utilized 

296  from  the  time  of  take-off?  -  A  We  had  climbed  out 
on  course  indicating  about  125  miles  an  hour. 

“Q  That  is  while  you  were  climbing?  A  From  the 
point  of  departure,  Newark,  until  the  time  we  reached  our 
altitude. 

“Q  When  you  reached  your  altitude,  what  speed  were 
you  indicating?  A  By  the  time  we  got  to  our  altitude  and 
leveled  off,  we  were  indicating  about  150. 

“Q  Was  that  the  speed  that  you  maintained  up  through 
southeast  Philadelphia — southwest  Philadelphia?  A  That 
is  the  indicated  speed. 

“Q  I  mean,  the  indicated  speed.  A  That  is  right. 

“Q  Did  you  vary  your  indicated  speed  at  any  time 
during  the  balance  of  that  flight  up  to  the  point  of  collision? 
A  No,  we  did  not.  The  settings  remained  as  they  had 
been  fixed  previously. 

Now,  a  moment  ago  you  said  you  passed  over  the 
range  station  of  southwest  Philadelphia.  Will  you  go  on 
from  there  A  Well,  Captain  Harvey  tried  to  call  Phila¬ 
delphia  radio.  I  turned  off  to  the  southwest  leg  of  the 
Philadelphia  range,  turned  a  heading,  as  I  recall,  270 

297  |  degrees  to  take  us  back  over  to  the  right-hand  side  of 

the  leg.  After  reaching  that  point  we  then  turned 
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back  to  a  heading  between  255  and  260  degrees,  which 
seemed  to  hold  us  right  on  course. 

‘  ‘  Q  When  you  say  heading  between  255  and  260  degrees, 
are  you  speaking  of  a  magnetic  or  a  true  heading?  A  I 
am  speaking  of  a  magnetic  heading. 

“Q  As  per  your  gyro-compass?  A  As  per  our  com¬ 
pass  and  the  directional  gyro,  which  we  were  using. 

“Q  That  is  after  you  left  southwest  Philadelphia?  A 
That  is  correct. 

“ Q  Then  where  did  you  go  from  there?  A  Our  next 
check  point — I  neglected  to  mention  that  after  the  first  call 
to  Philadelphia  radio,  instead  of  receiving  a  reply  from  the 
station,  the  operator  there  went  into  a  long  broadcast  of 
notices  to  airmen  and,  as  near  as  I  can  recall,  it  was  about 
three  or  four  minutes  duration.  After  that — ” 

THE  COURT:  I  don’t  quite  understand  that.  If  he 
heard  the  broadcast,  I  think  it  is  admissible.  I  imagine  he 
did;  so  I  overrule  the  objection. 

MR.  BERNSTEIN:  All  right,  sir. 

You  can  go  on. 

“After  he  finished  his  broadcast  of  these  notices  to  air¬ 
men,  we  tried  to  raise  him  twice  more  on  the  various 
298  radio  sets  we  had  on  board.  Although  we  were  able 
to  read  him  quite  clearly,  receive  him  quite  clearly, 
apparently  he  was  not  receiving  our  transmission.  We 
then  broadcast  our  position  again,  giving  the  altitude  and 
other  pertinent  data  connected  with  our  time  over  the  sta¬ 
tion  and  our  estimate  as  to  the  next  check  point,  which  was 
Baltimore  relay,  and  proceeded  on  course. 

“Q  What  is  the  next  event  in  that  flight,  so  far  as  you 
recall  it?  A  The  next  event  in  the  flight  was  the  accident 
which  occurred. 

“Q  Just  prior  to  the  accident  had  you  observed  any 
landmarks,  or  anything  of  that  character?  A  Well,  the 
airway  beacons  were  clearly  visible.  We  had  made  no  par¬ 
ticular  attempt  to  identify  particular  beacons.” 

THE  COURT :  I  overrule  the  next  objection. 

(The  reading  from  the  deposition  resumed:) 


100 


“Q  lam  pointing  now  to  the  Susquehanna  River  on  the 
chart.  Did  you  observe  the  river,  going  over  it? 

i “The  Witness:  The  best  I  can  recall,  I  believe  we  had 
just  passed  the  river  when  the  collision  occurred,  a  few 
minutes  thereafter. 

“Q  How  do  you  know  you  passed  over  the  river? 
290  Could  you  see  the  river?  A  I  believe  the  lights  of 
the  dam  were  clearly  visible  that  particular  night,  as 
I  recall. 

“Q  The  lights  of  what  dam?  A  I  can’t  think  of  the 
name  of  the  dam  right  now,  but  there  is  a  dam  that  is  just 
slightly — it  is  practically  on  course:  it  is  usually  well  lit  up 
at  night. 

“Q  On  which  side  of  the  plane  did  you  observe  those 
lights?  In  other  words,  you  were  heading,  you  say,  about 
that  time,  as  I  recall,  255  or —  A  255  to  260. 

“Q  On  which  side  of  the  plane  did  you  observe  the 
lights?  A  I  believe  it  was  slightly  on  our  right,  as  best 
as  I  can  recall  at  this  time. 

“Q  As  of  the  time  of  the  collision  or  shortly  thereafter, 
taking  all  factors  into  consideration,  did  you  attempt  to 
determine  at  about  what  point  the  collision  occurred  as  far 
as  you  could  determine  from  your  flight  and  your  observa¬ 
tion?  A  I  made  no  definite  attempt  to  fix  our  position. 
We  knew  more  or  less  about  where  we  were.  The  main 
thing  was  to  get  safely  to  some  airport. 

i“Q  Using  the  chart  you  have  in  hand” — referring  to 
Plaintiff’s  Exhibit  11  for  identification — “could  you  esti¬ 
mate  the  point  where  you  were  when  the  collision 
300  occurred?  A  I  believe  I  could  estimate  the  ap¬ 
proximate  location. 

“Q  Will  you  draw  a  cross  or  a  circle  at  the  point  where 
you  believe  that  collision  occurred?  A  Right  about  in 
here,  I  believe.” 

MR.  BERNSTEIN:  If  the  Court  please,  I  offer  in 
evidence  at  this  time  the  chart  marked  for  identifiaction 
as  Plaintiff’s  Exhibit  11,  with  the  mark  on  it  that  the 
witness  made  at  that  time. 
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THE  COURT :  Let  it  be  admitted. 

(The  aeronautical  chart  was  accordingly  admitted  in 
evidence  as  Plaintiff’s  Exhibit  No.  11.) 

MR.  BERNSTEIN :  May  I  show  the  same  to  the  jury? 

THE  COURT:  Mr.  Galiher  then  remarked:  “May  the 
record  show  that  the  witness  has  made  a  dot  with  a  pen 
just  above  the  words  ‘Havre  de  Grace ’.” 

MR.  BERNSTEIN :  It  was  made  in  ink,  Your  Honor. 

THE  COURT:  Very  well.  Let  the  jury  look  at  it. 

I  don’t  understand  the  next  question. 

MR.  BERNSTEIN:  The  “perpendicular  line”,  Your 
Honor? 

THE  COURT:  Yes. 

MR.  BERNSTEIN :  The  purpose  of  it,  or  the  question 
itself,  Your  Honor? 

THE  COURT :  What  would  be  a  perpendicular 
line? 

301  MR.  BERNSTEIN:  The  line  with  the  river. 

THE  COURT:  Perpendicular  to  what? 

MR.  BERNSTEIN:  To  the  river.  In  reference  to  the 
compass,  it  might  be  anything.  But  if  the  river  is  a 
straight  line,  dropping  a  perpendicular  to  a  point  in  the 
river  itself. 

THE  COURT :  Is  it  a  line  in  the  air  perpendicular  with 
the  river? 

MR.  BERNSTEIN :  Oh,  it  would  be  a  line  on  the  map, 
Your  Honor,  and  he  was  utilizing  the  map  at  the  time. 

THE  COURT:  I  see. 

MR.  BERNSTEIN :  I  will  modify  that,  "because  he  was 
pointing  to  a  line  on  the  map. 

Don’t  you  recall  that,  Mr.  Galiher? 

MR.  GALIHER:  Yes. 

THE  COURT:  I  overrule  the  objections  to  the  meas¬ 
urements  of  the  witness.  I  think  anybody  can  do  it. 

MR.  GALIHER:  All  right,  sir. 

(The  reading  from  the  deposition  resumed:) 

“Q  Captain  Norris,  in  a  perpendicular  line  from  the 
Susquehanna  River,  how  far  is  that  spot  from  the  river? 
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‘‘The  Witness:  It  figures  approximately  about  three 
miles.’  ’ 

THE  COURT :  Do  you  want  your  remark  in  there,  Mr. 
Galiher? 

302  MR.  GALIHER:  I  don’t  think  so,  Your  Honor. 

THE  COURT:  Very  well. 

(The  reading  from  the  deposition  resumed:) 

i ‘Q  Could  you  state  whether  or  not  you  have  had  any 
air  navigational  training?  A  Yes,  I  have. 

f‘Q  Would  you  describe  what  training  in  air  navigation 
you  have  had?  A  Well,  in  the  Army  I  had  a  complete 
course  in  air  navigation.  I  had  a  refresher  course  when 
I  came  out  of  the  Army  prior  to  taking  the  written  for  the 
Air  Line  Transport  rating,  which  I  obtained  before  going 
to  work  for  Universal  Airline,  also  required  quite  a  bit  of 
studying  in  order  to  pass  the  required  examination  for  that 
particular  ticket. 

VQ  Have  your  duties  with  Universal  Airline  and  suc¬ 
cessor  employers  required  the  knowledge  and  use  of  aerial 
navigation?  A  Constantly,  sir. 

“Q  Have  those  duties  required  the  understanding  and 
use  of  charts  such  as  that  from  which  you  have  been  testi¬ 
fying?  A  Yes,  they  do. 

“Q  Now,  will  you  describe  in  your  own  words  the 
events  immediately  incident  to  the  collision  about 

303  which  we  are  speaking?  A  What  event  do  you 
refer  to? 

“Q  Well,  I  mean  the  first  knowledge  you  had  of  the 
collision  and  what  transpired  at  that  time  and  shortly 
thereafter.  A  We  were  flying  along  at  2,000  feet. 

“Q  On  what  course?  A  On  a  course  of  255  to  260.  It 
was  right  in  there.  I  don’t  remember  the  exact  degree. 
And  suddenly  there  was  a  terrific  crack  above  and  behind 
us  to  the  right,  forcing  the  airplane  downward  and  slightly 
to  the  left  about  350,  400  feet,  approximately. 

“Q  You  say  above  and  behind  you  to  the  right.  Where 
do  you  mean,  above  and  behind  you  out  somewhere  in  the 
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air?  A  In  back  of  us  and  behind  us.  That  is  where  the 
noise  of  this — 

“Q  You  mean  above  and  behind  you  in  the  air  space 
or  within  the  plane?  A  It  sounded  within  the  top  part  of 
the  plane. 

“Q  Would  you  go  on  from  there?  A  The  hydraulic 
tank  was  broken.  There  was  a  terrific  gap  in  the  top 
right-hand  side  of  the  fuselage  just  slightly  to  the  right 
of  the  center  line.  The  escape  hatch  was  missing  and  it 
appeared  that  the  top  right-hand  section  close  to  the  center 
line  of  the  ship,  that  is,  towards  the  cockpit — 

304  “Q  You  had  not  gotten  a  look  at  the  plane  at 
that  point.  You  were  still  piloting  the  plane,  were 

you  not?  A  That  is  right.  I  can  tell  you  this,  the  co¬ 
pilot’s  windshield  was  pretty  well  cracked  up. 

“Q  When  you  say  ‘co-pilot,’  you  mean —  A  On  the 
right  side. 

“Q  Was  that  where  you  were  sitting  or  on  the  other 
side?  A  No,  I  was  on  the  left  side.  The  window  on  the 
right  side  by  the  co-pilot  was  out. 

“Q  Now,  you  say  you  heard  this  terrific  crack  to  the 
right  and  behind  you.  Up  to  the  point  that  you  heard  that, 
did  you  see  any  other  plane  or  anything  else  in  the  air 
around  you?  A  Nothing  whatsoever. 

“Q  That  was  your  first  notice  of  anything?  A  That 
was  the  first  time  I  had  known  what  had  happened. 

“Q  At  that  time,  just  immediately  before  the  impact, 
was  your  visibility  good  or  bad?  A  It  was  excellent. 

“Q  How  far  could  you  see,  would  you  say?  A  I 
would  say  there  was  a  visibility  of  12  to  15  miles  and  we 
could  see  the  haze  of  lights  of  Baltimore  off  to  our  left 
about  20  to  25  degrees,  as  I  can  recall  it. 

305  “Q  When  you  say  ‘visibility’  was  15  or  20  miles, 
were  there  any  cloud  layers  or  clouds  to  affect 

vision?  A  There  were  no  clouds  visible. 

“Q  You  mean  at  the  altitude  you  were  at  or  any  alti¬ 
tude?  A  At  any  altitude  we  could  see.  The  visibility 
was  just  dear  that  night. 
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i  “Q  Were  you  carrying  any  lights?  Did  you  have  any 
lights  on  at  that  time  on  your  plane?  A  We  had  regular 
flashing  navigation  lights  on. 

“Q  Would  you  describe  what  those  lights  are  and 
where  they  are?  A  We  have  a  set  of  flashing  lights, 
green  on  the  tip  of  the  left  wing,  red  light  on  the  outer  tip 
of  the  right  wing,  and  a  white  light  at  the  tail  cone,  plus — 
“Q  Are  those  lights  steady  lights  or  do  they  pulsate? 
A  They  pulsate;  they  are  flashing  lights. 

i“Also  we  had  a  set  of  chin  lights  which  are  located  just 
under  the  forward  belly  of  the  ship,  and  one  white  light 
just  imder  the  forward  belly  of  the  ship,  and  another  on 
the  cabin  top  sits  approximately,  as  T  recall,  just  a  little 
forward  of  the  cabin  door.  That  is  on  the  outside,  of 
course. 

i“Q  Do  you  recall  when  those  lights  were  turned  on? 
A  T  believe  they  were  turned  on  just  after  departure  from 
Newark. 

306  “Q  Now,  did  you  observe  the  lights  at  any  time 
after  the  collision?  A  Yes,  after  we  had  landed 
at  Phillips  Field  in  Aberdeen. 

“Q  What  did  you  observe  about  the  lights  at  that  time? 
A  They  were  all  functioning  properly. 

“Q  After  this  collision,  what  did  you  do?  You  were 
in  control  of  the  ship  at  that  time,  that  is,  piloting  it. 
A  That  is  right. 

“Q  What  did  you  do?  A  We  tried  to  call  the  Balti¬ 
more  radio  to  advise  them  that  we  were  in  trouble.  We 
had  no  idea  we  had  been  struck  by  an  airplane.  In  fact, 
we  thought  it  was  a  bird  at  the  time — ” 

MR.  BERNSTEIN:  I  will  skip  down— 
i“Q  As  of  the  time  of  this  collision,  do  you  know  with 
what  object  or  type  of  object  you  had  a  collision?  A  No. 
We  thought  we  had  been  hit  by  a  bird,  a  large  bird,  at  the 
time. 

“Q  You  were  mentioning  a  moment  ago  that  you  tried 
to  contact  Baltimore  to  advise  them.  What  did  you  do? 
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A  The  lights  of  the  radio  set  were  still  on.  We  hoped 
that  they  still  might  be  working.  We  issued  three  or  four 
calls  of  distress  and  took  up  a  heading  for  Baltimore. 

307  Shortly  thereafter  I  noticed  the  lights  of  Phillips 
Field  on  at  Aberdeen. 

“Q  Phillips  Field,  is  that  a  military  installation?  A 
Yes,  it  is  an  Army  installation,  I  believe. 

“Q  Where  did  you  notice  the  lights  in  relation  with 
the  nose  of  your  ship?  A  I  could  see  them  out  the  left 
side  window,  my  side. 

“Q  What  did  you  do  then?  A  Well,  we  immediately 
headed  for  the  field.  Wanted  to  get  into  the  first  available 
place  that  we  could  make  and  get  in  safely. 

“As  we  approached  the  field  from  the  northwest,  as  I 
recall,  I  ran  the  props  up  a  few  times,  blinked  our  lights 
so  that  they  would  have  knowledge  of  the  fact  that  this 
was  an  emergency,  and  as  we  were  directly  over  the  south, 
I  believe  it  was  the  southwest  corner  of  the  field,  I  went 
through  the  same  procedure,  that  is,  running  the  props  up 
and  flashing  the  landing  lights  on  and  off. 

“As  we  turned  off  to  the  right  after  having  checked  the 
wind  tee  on  the  field  to  effect  a  downward  leg  for  a  landing, 
upon  trying  to  bank  again  to  the  left,  I  noticed  the  airplane 
had  a  tendency  to  go  into  a  flat  spin.  Tt  became  slightly 
uncontrollable  at  that  point,  so  we  immediately  circled  to 
the  rfght,  crossing  over  the  field  again,  making  a  large 
360  around  an  obstacle  which  was  sitting  out  at  the 

308  eastern  portion  of  the  field  close  to  the  coast,  I 
believe,  and  then  came  on  in  for  a  landing. 

“Q  Now,  you  mentioned  a  moment  ago,  or  did  you,  as 
to  what  your  heading  was  at  the  time  of  the  collision?  You 
know  what  your  heading  was?  A  Yes.  Tt  was  between 
255  and  260  degrees. 

“Q  After  leaving  Philadelphia,  southwest  Philadelphia, 
did  you  change  your  heading  at  any  time?  A  No,  we  did 
not. 

“Q  What  heading  were  you  on  when  you  left  southwest 
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Philadelphia?  A  I  say  that  in  reference  to  after  having 
made  the  first  correction  upon  passing  directly  over  the 
range  station  at  Philadelphia  at  that  time  we  turned  to  a 
heading  of  270  degrees,  which  took  us  to  the  right  side  of 
the  southwest  leg  of  the  range  station,  and  then  back  to 
between  255  and  260  degrees,  which  kept  us  on  course. 

,“Q  Did  you  observe  at  any  time,  after  you  left  south¬ 
west  Philadelphia,  your  gyro-compass?  A  You  are  con¬ 
stantly  checking  your  directional  gyro  with  your  compass 
on  the  ship. 

“Q  Now,  after  you  landed  the  plane  at  Phillips  Field, 
did  you  have  a  chance  to  carefully  observe  the  condition 
of  your  plane?  A  We  did,  the  following  morning. 

309  We  looked  at  it  that  night,  but  we  went  over  it 

i  pretty  thoroughly  the  following  morning. 

“Q  Was  anybody  else  there  when  you  went  over  it? 

A  Yes,  I  believe  there  were  two  representatives,  as  I 
can  recall  now,  from  the  CAB. 

“Q  When  you  say  ‘we’,  who  do  you  mean,  you  and — 
A  Captain  Harvey  was  there  also. 

“Q  Were  any  photographs  taken  of  the  plane?  A 
Yes,  there  were  several  photographs  taken. 

“Q  Were  you  present  when  those  photographs  were 
taken?  A  Yes,  I  was.” 

(Two  photographs  were  marked  for  identification  as 
Plaintiff’s  Exhibits  12- A  and  12-B.) 

“Q  I  hand  you  two  photographs  marked  Plaintiff’s 
Exhibits  Nos.  12- A  and  12-B  for  identification  and  ask  you 
if  you  can  identify  those.  A  Yes,  X  can.  This  is  the 
DC-3  we  were  flying  at  the  time. 

“Q  Are  those,  to  your  knowledge,  the  pictures  that 
were  taken  the  next  morning,  that  is,  on  the  morning  of 
the  20th?  A  Yes,  they  are. 

“Q  Did  those,  to  your  knowledge,  truly  represent  the 
condition  of  the  plane  as  of  that  time  when  you  saw 

310  it?  A  They  most  surely  do.” 

MR.  BERNSTEIN:  If  Your  Honor  please,  I 
offer  in  evidence  Plaintiff’s  Exhibits  12-A  and  12-B. 
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MR.  GALIHER:  May  I  see  those,  please? 

MR.  BERNSTEIN :  Yes  (handing) ;  those  are  the  ones 
that  were  attached  to  the  deposition. 

MR.  GALIHER:  No  objection. 

(The  two  photographs  heretofore  marked  for  identifica¬ 
tion  were  received  in  evidence  as  Plaintiff’s  Exhibits  12- A 
and  12-B.) 

(The  exhibits  last  received  were  handed  to  the  jnry,  and 
the  reading  from  the  deposition  resumed  as  followed:) 

“Q  Did  you  look  only  at  the  interior  of  the  plane  or 
did  you  look  at  the  exterior,  or  both?  A  We  looked  at 
the  entire  aircraft. 

“Q  Now,  would  you  describe  the  damaged  conditions 
that  you  observed  on  the  aircraft  at  the  time  of  that  in¬ 
spection?  A  As  I  recall,  there  was  a  large  gash  from 
the  point  where  there  was  the  porcelain  antenna.” 

THE  COURT:  I  overrule  the  objection. 

(The  reading  from  the  deposition  resumed:) 

“Q  You  mean  starting  from  there?  A  Starting  from 
the  porcelain  antenna. 

“Q  Would  you  describe  the  terminal  point  of 
311  that  gash  and  describe  it  in  relation  to  the  cockpit, 
too,  in  terms  of  number  of  feet  or  location?  A  The 
gash  was  just  forward  of  the  porcelain  antenna  rod. 

“Q  Could  you  identify  the  porcelain  antenna  rod?  A 
Yes,  I  believe  that  is  it  right  here. 

*  *  Q  Will  you  mark  that  with  an  ink  circle  ?  ’  ’ 

MR.  BERNSTEIN :  (Exhibiting  to  the  jury)  The  wit¬ 
ness  marked  the  antenna  rod  as  right  there,  that  ink 
circle — 

“Q  Will  you  go  on  to  describe  this  gash?  A  It  ran 
forward  from  that  particular  point  just  slightly  to  the 
right  of  the  center  line  of  the  top  portion  of  the  cab  down 
almost  to  the  windshield  on  the  right  side,  which  was  pretty 
well  cracked  up. 

“Q  In  relation  to  a  line  drawn  down  the  center  of  the 
plane  from  front  to  rear,  or  from  rear  to  front,  how  did 
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that  gash  bear?  A  It  was  about  20  degrees  off  from  the 
right  of  the  center  line. 

“Q  I  hand  you  a  blank  sheet  of  paper  marked  Plain¬ 
tiff’s  Exhibit  No.  13  for  identification,  on  which  I  have 
inscribed  my  idea  of  the  top  view  of  an  airplane.  I  ask 
you  to  draw  across  that  airplane,  using  little  karats  on  the 
line.  A  Using  what? 

“Q  Using  little  karats  or  arrows  on  a  line  show- 

312  ing  how  that  gash  appeared  on  the  fuselage  to  show 
direction  in  relation  with  the  center  line.” 

MR.  BERNSTEIN:  If  the  Court  please,  the  witness 
then  initialed  that  sheet,  with  his  marks  drawn  on  there; 
and  I  would  like  to  offer  this  in  evidence  as  Plaintiff’s 
Exhibit  13,  as  so  marked, 
i THE  COURT:  It  may  be  admitted. 

!  (The  diagram  in  ink  was  accordingly  marked  and  re¬ 
ceived  in  evidence  as  Plaintiff’s  Exhibit  No.  13.) 
(Plaintiff’s  Exhibit  13  was  handed  to  the  jury.) 

(The  reading  from  the  deposition  resumed:) 

“Q  You  have  been  describing  this  gash  you  speak  of. 
Did  you  observe  any  other  damage  to  the  plane?  A  Yes. 
Yes,  some  of  the  props  were  bent  forward.  That  is,  the 
prop  tips.  i 

“Q  When  you  say  ‘bent  forward,’  what  do  you  mean? 
A  The  tips  of  the  blades  themselves  had  been  bent  for¬ 
ward,  I  think,  oh,  probably  three  or  four  inches,  as  I  can 
recall,  at  the  time. 

“Q  When  you  say  ‘forward,’  you  mean  looking  ahead 
from  the  rear  of  the  plane  forward?  A  Standing  in 
back  of  the  motor,  that  is,  it  was  forward  from  me. 

313  “Q  Did  you  observe  any  other  damage?  A  Of 
course,  the  cabin  of  the  cockpit  was  in  shambles. 

The  hydraulic — 

“Q  Do  you  recall  anything  else,  looking  at  Plaintiff’s 
Exhibit  No.  12-B?  A  Well,  I  believe  there  were  chromate 
marks  on  some  of  the  prop  tips  also,  which  is  a  greenish 
color. 
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“Q  When  you  say  ‘chromate  marks,’  did  you  have 
chromate  on  your  airplane?  A  Yes.  It  probably  came 
from  the  stabilizer,  the  forward  part  of  the  stabilizer,  I 
would  imagine,  of  the  DC-4.” 

THE  COURT:  I  think  I  had  better  strike  it  out. 

(The  reading  from  the  deposition  resumed:) 

“Q  Did  you  make  any  observations  on  the  interior  of 
your  DC-3  that  morning?  A  I  certainly  did. 

“Q  What  did  you  observe  there,  if  anything?  A  It 
was  complete  shambles.  In  the  cockpit  itself,  or,  rather, 
just  back  of  the  forward  portion  of  the  cockpit,  there  was 
nothing  but  a  crisscross  of  metal.  The  hydraulic  tanks 
had  been  smashed. 

“Q  Were  the  instruments  in  good  order,  flight  instru¬ 
ments?  A  I  would  imagine  they  were  so  shaken  at  the 
time  of  impact  that  they  were  probably — I  don’t  know  if 
frozen  is  an  apt  word  or  not — but  they  probably 
314  stopped  working  at  that  moment,  I  would  just  ima¬ 
gine. 

“Q  Did  you  make  any  actual  particular  observations 
which  led  to  that  conclusion?  A  Well,  yes.  As  I  said, 
the  only  things  that  were  visible  at  the  time  of  impact  or 
shortly  thereafter  were  the  altitude  and  air  speed  indica¬ 
tors  on  my  side,  which  we  referred  to  by  use  of  the  flash¬ 
lights.  Everything  else  was  covered  solidly  by  hydraulic 
fluid.  This  particular  morning  one  of  the  inspectors — I 
don’t  recall  which  one  it  was — wiped  off  some  of  the  fluid 
on  one  of  the  instruments,  which  was  the  directional  gyro, 
and  the  heading  which  was  sitting  there  at  the  time  was 
between  255  and  260  degrees.  He,  himself,  was  the  first 
one  in  there. 

“Q  WTien  you  speak  of  directional  gyro,  which  you 
said  the  inspector  examined  there,  and  you  said  it  was 
between  255  and  260  degrees,  you  mean  the  instrument 
which  shows  the  course?  A  It  shows  the  course;  that 
is  right. 

“Q  At  the  time  of  the  collision,  as  you  testified  before, 
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you  were  carrying  passengers,  were  you  not?  A  That 
is  correct. 

i“Q  Do  you  recall  how  many  passengers  you  had?  A 
No,  I  don’t.  We  had,  I  know,  a  full  load.  We  had  a  full 
complement  of  people.  Some  of  our  ships  were  set  up 
so  that  we  carried  21;  others  carried  one  or  two 
315  more.  I  frankly  don’t  recall  how  many  passengers 
we  had,  but  I  know  we  had  a  full  complement;  every 
seat  was  taken. 

i“Q  When  you  landed  were  you  able  to  land  safely? 
A  Yes,  we  were.  Just  prior  to  landing  the  gear  appar¬ 
ently  had  shaken  loose  and  we  went  through  the  motion 
of  lowering  the  landing  gear,  it  seemed  to  lock,  we  checked 
it  i  visually  as  best  we  could  ascertain  it,  and  it  was  so 
locked.  However,  just  prior  to  landing,  Harvey  was  hold¬ 
ing  his  hand  on  the  latches  ready  to  yank  it  up  if  they 
needed  to  be  and  also  one  hand  on  the  switches  in  the 
event  of  fire.  And  as  soon  as  we  had  landed  and  rolled 
to  a  slow  speed,  we  turned  off  the  runway  onto  the  grass 
as  an  extra  precaution  just  in  the  event  the  gear  did  not 
hold. 

•  •  •  • 

317  “Q  You  have  already  testified  once  you  gained 
your  altitude  after  leaving  Newark  and  you  main¬ 
tained  indicated  speed  of  about  150  miles  per  hour;  is  that 
correct?  A  That  is  correct. 

i“Q  Now,  you  have  also  testified  that  you  are  familiar 
with  the  piloting  and  characteristics  of  a  DC-4.  Do  you 
know  what  the  normal  cruising  speed  of  a  DC-4  is?” 

THE  COURT:  I  overrule  the  objection. 

(The  answer  of  the  witness  was  then  read:) 

“Between  190  to  200  miles  an  hour.  I  believe  the  com¬ 
mercial  cruising  speed  was  just  a  little  more  than  the 
Army.” 

MR.  BERNSTEIN:  If  Your  Honor  please,  before  go¬ 
ing  to  the  next,  at  the  bottom  of  the  page  certain  objections 
were  taken. 
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THE  COURT:  I  overrule  the  objection. 

(The  reading  from  the  deposition  resumed:) 

“Q  Now,  you  have  already  testified  that  you 

318  took  off  from  Newark  at  1707  air  time,  5 :07  Eastern 
Standard  Time.  Assume  that  a  DC-4  took  off  from 

Newark  at  1722  air  time,  5 :22  Eastern  Standard  Time,  the 
same  place,  same  day,  following  the  same  general  course 
and  the  same  altitude  you  were  flying,  going  in  the  same 
direction,  and  assume  that  that  DC-4  was  traveling  at  an 
air  speed  of  200  miles  an  hour,  this  same  day,  behind  you. 
If  you  left,  as  you  testified,  at  1707  air  time,  5 :07  Eastern 
Standard  Time,  at  what  time  would  the  DC-4  be  expected 
to  overtake  you? 

“The  Witness:  Approximately  an  hour  from  the  time 
that  the  ship  cruising  at  150  miles  an  hour  was  off  the 
ground. 

“Q  Which  would  be  about  what  time  in  this  particu¬ 
lar —  A  Well,  say  about  eight  minutes  after,  the  hour. 
Eight  minutes  after  6:00. 

“Q  Eight  minutes  after  6:00,  Eastern  Standard  Time? 
A  Yes. 

“Q  What  time  did  the  collision  occur?  A  It  was  just 
a  few  minutes  after  6:00  o’clock. 

“Q  Eastern  Standard  Time?  A  Eastern  Standard 
Time.” 

MR.  BERNSTEIN :  I  am  finished,  Your  Honor. 

Cross  Examination 

(The  reading  from  the  deposition  proceeded,  the  ques¬ 
tions  by  Mr.  Galiher:) 

319  Q  When  did  you  leave  Universal  Airline?  A  I 
believe  it  was  in  February  of  ’47. 

“Q  Was  that  at  the  time  of  the  bankruptcy  or  was 
there  some  other  reason  for  leaving?” 

MR.  BERNSTEIN:  I  objected  to  that  question,  Your 
Honor.  I  renew  it. 

THE  COURT:  I  sustain  the  objection. 

“Q  Well,  what  reason?  Did  you  terminate  your  asso- 
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ciation  with  Universal  Airline  or  were  you  discharged? 
A  My  association  was  terminated  with  the  company  itself 
due  to  its  inability  at  that  time  to  carry  on  operations.” 

•  #  *  • 

“Q  What  was  your  air  speed  at  the  time  of  the  acci¬ 
dent?  A  Are  you  referring  to  indicated  air  speed? 

“Q  Indicated  air  speed  is  what  was  indicated  on  the 
dashboard — is  that  what  you  mean?  A  Your  indicated 
air  speed  is  exactly  what  it  shows,  as  on  a  car.  Your  true 
air  speed  is  your  computation  allowing  for  differences  in 
temperature  and  altitude.  The  actual  true  air  speed  was 
about  145  miles  an  hour. 

“Q  That  was  that  I  had  reference  to,  the  indicated 
air  speed.  A  As  best  I  can  recall,  it  was  about  145  miles 
an  hour. 

“Q  What  landmarks  did  you  notice,  if  any,  between 
southwest  Philadelphia  and  the  scene  of  the  accident? 
A  The  only  thing  that  I  can  recall — it  has  been  a  long 
time,  you  know — the  only  thing  that  I  can  recall  now,  I 
believe,  the  lights  of  the  dam  there. 

“Q  I  believe  you  have  testified  that  you  flew  past  the 
southwest  Philadelphia  airport.  A  That  is  right. 
322  We  passed  directly  over  the  range  station. 

“Q  Why  was  it  that  you  happened  to  fly  over 
this  point?  A  That  is  the  course  to  the  station  itself. 
In  other  words,  after  passing  over  the  range  station,  which 
is  a  normal  check  point,  we  then  proceed  to  the  next  check 
point,  which  was  Baltimore  relay. 

“Q  You  have  indicated  that  when  you  reached  north¬ 
east  Philadelphia  you  continued  to  a  point  where  you 
crossed  the  southwest  Philadelphia  range  station.  A  That 
is  correct. 

Q  Now,  did  you  make  any  turn  from  the  time  you 
passed  northeast  Philadelphia  to  reach  the  southwest 
range  station?  A  Yes,  we  did,  turned  to  a  heading  of 
approximately  270  degrees  to  cut  over  to  the  right  side 
of  the  southwest  leg  of  the  Philadelphia  range. 
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“Q  What  was  your  reason  for  making  the  turn  at  that 
point?  A  To  proceed  out  along  the  right  side  of  the  leg, 
which  is  required  by  CAR. 

“Q  Do  you  have  any  idea  how  far  you  traveled  in 
making  that  turn?  A  I  would  say  a  relatively  few  miles. 

“Q  During  the  time  that  you  were  in  the  turn, 

323  what  was  your  heading?  A  We  turned  to  a  head¬ 
ing  of  270  degrees  until  such  time  as  we  had  crossed 

the  leg,  the  southwest  leg,  that  is,  of  the  Philadelphia 
range,  and  then  turned  back  to  a  heading  of  between  255 
to  260  degrees,  which  put  us  about  on  course. 

“Q  Now,  at  the  time  of  the  accident  were  you  on  the 
Washington  or  the  Philadelphia  beam?  A  I  believe  at 
the  time  of  the  accident  I  had  just  turned  over  to  the 
Baltimore  radio  and  was  listening  to  it. 

“Q  How  were  you  receiving  it?  A  Clear. 

“Q  What  had  caused  you  to  turn  over  at  that  time  to 
the  Baltimore  station?  A  Well,  as  we  were  proceeding 
out  the  southwest  leg  of  the  Philadelphia  range,  the  leg 
was  getting  broader  and  Harvey  had  notified  me,  because 
he  was  listening  to  the  Washington  range,  that  we  were 
coming  up,  I  believe,  on  the  northeast  leg.  So  I  then 
turned  over  to  the  Baltimore  range  station  to  listen  to 
when  we  crossed  that  particular  leg. 

“Q  Do  you  mean  by  that  the  receiving  up  to  that  point 
was  unsatisfactory  for  a  certain  period  of  time?  A  No, 
I  would  not.  The  reception  was  good. 

“Q  Were  you  navigating  by  the  automatic  direction 
finder  at  the  time  of  the  accident?  A  No.  I  believe  at 
the  time  of  the  accident  I  was  listening  to  the  audio¬ 
selector  on  one  of  the  sets. 

324  “Q  Is  that  what  you  call  also  the  aural  signal? 
A  That  is  correct. 

‘  ‘  Q  That  is  another  name  for  it. 

“What  sort  of  a  signal  were  you  getting  there?  A  I 
can’t  recall  at  this  time.  I  would  have  to  look  at  a  map 
and  tell  you.  As  I  said  before,  we  were  in  the  twilight 
zone — 


114 


“Q  What  do  you  mean  by  that?  A  Well,  that  is,  you 
can  hear  the  key  clicks.  In  other  words,  it  is  just  being 
off  the  edge  of  the  beam  itself. 

“Q  Were  you  getting  on-course  signals?  A  The  on- 
course  signal  itself  was  getting  a  little  stronger,  and  it  was 
about  that  time,  coupled  with  the  information  from  Harvey, 
that  we  were  coming  up  on  the  northeast  leg  of  the  Wash¬ 
ington  station,  it  was  getting  stronger. 

“Q  You  mean  at  that  time  it  had  been  weak  up  to  that 
point?  A  Not  weak;  it  was  getting  stronger. 

“Q  Well,  it  was  getting  stronger  from  what  type  of 
signal  before  it  commenced  to  get  stronger?  A  I  don’t 
think  I  am  getting  your  question. 

“Q  You  said  it  was  getting  stronger —  A  Let  me  say 
this.  As  you  proceed  outbound  from  the  station  the  signal 
normally  gets  weaker,  and  to  compensate  you  increase 
your  volume.  We  did  so  proceeding  out  the 
325  southwest  leg  of  the  Philadelphia  range.  As  we 
began  to  get  more  of  a  course  signal,  that  is,  as  the 
on-course  became  a  little  stronger,  and  with  the  information 
that  Harvey  told  me  that  the  leg  from  the  Philadelphia 
range — from  the  Washington  range  was  coming  in  strong¬ 
er,  I  then  turned  over  to  the  Baltimore  range  to  listen  to 
when  we  would  cross  that  leg. 

“Q  Now,  what  was  the  purpose  of  Mr.  Harvey  being 
in  the  plane  on  this  particular  day?  A  I  was  receiving 
a  regular  90-day  route  check.  He  was  a  designated  check 
pilot  by  the  company. 

“Q  Will  you  describe  exactly  what  that  route  check 
consisted  of?  A  It  is  to  check  on  the  proficiency,  on  the 
over-all  proficiency  of  the  captain. 

“Q  What  test  was  Mr.  Harvey  giving  you?  A  He 
was  observing  the  method  in  which  I  handled  the  aircraft, 
navigation,  and  all  other  factors  pertaining  to  normal 
flight. 

“Q  Well,  now,  were  you  accustomed  to  receiving  that 
check  while  you  were  flying  passengers?  A  Yes.  That 
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route  check — after  receiving  the  route  check,  it  didn’t 
particularly  make  any  difference. 

‘  ‘  Q  Had  Mr.  Harvey  been  checking  you  through- 

326  out  the  flight  up  until  the  time  of  the  crash?  A  Yes. 
That  was  the  reason  he  had  made  that  flight  with 

me.  It  was  to  give  me  that  90-day  route  check  which  I 
was  due  for. 

“Q  During  that  check  he  would  tell  you  to  do  certain 
things?  A  It  was  mainly  observation  on  his  part  of  my 
usage  of  the  controls  of  the  aircraft,  and,  like  I  said,  all 
other  factors  pertaining  to  flight,  such  as  navigation,  in¬ 
strument  ability7,  and  so  forth. 

“Q  Do  you  remember  anything  specific  he  was  check¬ 
ing  you  on  from  the  time  you  left  Newark  up  to  the  time 
of  the  accident?  A  There  was  not  one  specific  item;  he 
was  checking  on  everything. 

“Q  Were  you  having  a  conversation  from  time  to  time 
on  different  things  that  he  was  checking  on?  A  He 
hadn’t  said  anything  to  me  up  to  that  time  with  regard 
to  my  technique  and  method  of  handling  the  aircraft. 

“Q  Had  the  stewardess  been  up  in  your  cab  from  the 
time  you  started  the  flight?  A  That  was  something  I 
believe  I  said  in  the  previous  hearing  that  I  did  not  recall. 
At  the  time  of  the  initial  hearing  at  the  Hotel  New  Yorker, 
I  believe  I  stated  when  the  question  was  put  to  me  that  I 
could  not  honestly  recall.” 

MR.  GALIHER:  And  I  said,  1 ‘That  is  not  respon¬ 
sive.” 

327  MR.  BERNSTEIN  (reading):  “What  is  your 
memory  now?” 

MR.  ANDERSEN  (reading  for  the  witness) :  “I  still 
don ’t  recall.  I  still  don ’t  remember.  ’  ’ 

(The  reading  from  the  deposition,  resumed:) 

“Q  Previous  to  the  time  of  the  accident,  had  you  made 
any  determination  as  to  where  you  were  just  previous  to 
the  time  of  the  accident?  A  I  believe  it  was  just  shortly 
before  the  accident  we  crossed  the  Susquehanna  River  near 
the  dam. 
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“Q  How  many  minutes  before  the  accident?  A  Oh, 
a  couple,  three,  I  guess. 

“Q  What  altitude  was  your  plane  at  when  the  accident 
occurred?  A  Straight  and  level  flight  at  2,000  feet. 

i“Q  Why  did  you  turn  after  crossing  the  southwest 
Philadelphia  range  station?  A  To  get  over  on  the  right 
side  of  that  leg,  which  is  proper  procedure  on  going  out¬ 
bound  from  a  station. 

!  “Q  How  many  miles  did  you  travel  in  that  turn?,, 

i  THE  COURT :  Go  down  to  the  answer. 

(The  answer  was  read:) 

“Say  about  four  miles. 

“Q  Didn’t  the  accident  occur  when  you  were  in  the 
process  of  turning  back?  A  No,  it  did  not.  I  had 
328  already  turned  back  to  a  course  of  between  255  and 
260  degrees  and  we  were  flying  said  course  at  the 
time  of  the  accident. 

“Q  How  long  after  you  turned  back  did  the  accident 
occur?  A  As  nearly  as  T  can  recollect  at  this  sitting,  I 
would  say  probably  about  twenty  minutes  or  so.  Possibly 
a  couple,  three  minutes  more;  I  can’t  recall  exactly.  In 
the  vicinity  of  twenty  minutes,  though. 

“Q  After  the  accident  did  you  make  any  arrangements 
with  anyone  to  search  for  parts  of  the  plane?” 

THE  COURT :  I  overrule  the  objection. 

(The  reading  from  the  deposition  was  resumed:) 

“A  No,  I  did  not. 

“Q  Did  anyone  in  your  presence  make  any  arrange¬ 
ments  to  have  a  search  conducted  for  the  plane?  A  That 
I  do  not  recall  at  the  present  moment. 

“Q  Or  parts  of  the  plane. 

“How  long  did  you  stay  around  this  area  after  the 
accident  occurred? 

“Mr.  Bernstein:  Which  area  are  you  speaking  of? 

“Mr.  Galiher:  He  mentioned  that  he  came  to  Washing¬ 
ton. 

i  “Mr.  Silberberg:  Would  you  include  Washington  in 
this  area? 
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“Mr.  Galiher :  Immediately  following  your  accident,  I 
am  including  Washington. 

329  “The  Witness:  After  we  had  landed,  you  mean? 

“Mr.  Galiher:  Yes. 

“The  Witness:  I  believe  it  was  the  following  afternoon 
after  an  interrogation  by  some  of  the  CAB  officials  that 
we  proceeded  to  Washington  for  what  X  believe  was  a  pre- 
hearing  of  some  sort. 

“BY  MR.  GALIHER: 

“Q  When  you  say  ‘we’  you  mean  yourself  and  Mr. 
Harvey?  A  Myself  and  Mr.  Harvey. 

“Q  Do  you  recall  making  a  report  to  anyone  at  Phillips 
Field  when  you  landed?  And,  if  so,  to  whom  did  you  make 
a  report?  A  I  believe  Phillips  Field  had  a  loop  system, 
and  we  requested  that  the  officer  in  charge  at  the  time 
contact  the  proper  CAA  official  and  advise  them  of  our 
status  and  the  position. 

“Q  Do  you  recall  who  the  officer  was  at  Phillips  Field 
that  you  talked  with  ?  A  He  was  a  captain  and  I  believe 
his  name  was  Bramble.  I  am  not  positive. 

“Q  How  long  after  the  accident  did  you  first  notice 
Phillips  Field?  A  That  is  a  pretty  difficult  question  to 
recall.  I  would  estimate  about  five  minutes  or  so. 

“Q  Had  you  changed  the  direction  of  your 

330  travel  after  the  accident  up  to  the  time  that  you 
noticed  Phillips  Field?  A  Shortly  after  the  acci¬ 
dent,  we  had  headed  in  the  general  direction  of  Baltimore. 
Upon  sighting  Aberdeen,  Phillips  Field  in  Aberdeen,  we 
changed  course  again  and  made  for  the  field. 

“Q  What  change  did  you  make  in  your  course  at  that 
time?  A  I  don’t  recall  how  many  degrees  we  actually 
changed. 

“Q  How  far  were  you  from  the  field  when  you  changed 
your  course  in  its  direction?  A  I  would  estimate  it  was 
a  few  minutes  ride,  a  few  minutes  flying  time;  no  more 
than  that.” 
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MR.  GALIHER:  Now  will  you  turn  to  page  60.  That 
is  something  we  didn’t  strike  out. 

MR.  BERNSTEIN:  That  is  something  I  would  object 
to.  If  Your  Honor  please,  I  would  like  the  Court  to  read 
at  the  bottom  of  page  60  and  the  top  of  61,  the  last  question 
on  60,  which  we  discussed,  and  then  at  the  top  of  the  next 
page. 

THE  COURT:  All  right.  Proceed. 

MR.  GALIHER:  Mr.  Bernstein  objects,  Your  Honor, 
beginning  with  the  question  there  at  the  bottom  of  page 
60. 

THE  COURT :  I  sustain  the  objection. 

(The  reading  from  the  deposition  was  resumed:) 

■  ‘Q  Are  you  able  to  say  from  what  direction  the  wind 
was  coming  during  the  course  of  this  flight  up  to 
331  the  point  of  impact?  A  We  ascertained  that  the 
wind  was  practically  on  our  nose.  Consequently,  we 
were  making  a  little  less  ground  speed  than  we  previously 
figured. 

“Q  Had  there  been  any  change  in  wind  direction  from 
the  time  you  started?  A  You  mean  a  change  from  the 
winds  that  were  given  us  at  Newark? 

“Q  Yes;  and  that  you  encountered  from  the  time  you 
started.  A  As  I  recall,  the  given  wind  by  the  Weather 
Bureau  was  from  approximately  300  degrees  at  about  eight 
miles  an  hour.  We  later  found  that  the  wind  was  more 
on  our  nose. 

“Q  Now,  do  I  understand  that  you  were  working  with 
the  instruments  at  the  time  the  crash  occurred?  A  What 
do  you  mean  by  ‘working  with  the  instruments’  exactly. 
I  don’t  understand  the  question. 

“Q  You  made  the  statement  that  Captain  Harvey  was 
doing  most  of  the  looking,  that  you  were  busy  with  the 
instruments.  I  want  to  ask  you —  A  I  was  constantly 
checking  the  instruments  on  the  board,  but  also  looking 
out;  you  couldn’t  help  but  see  the  night  itself  it  was  so 
clear. 
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“Q  You  were  flying  on  the  instrument  flight 

332  plan,  were  you?  A  That  is  right.  We  had  filed  an 
instrument  flight  plan. 

“Q  And  you  flew  on  that  plan  from  the  beginning  of 
your  journey  up  to  the  point  of  impact?  A  That  is 
correct.” 

MR.  BERNSTEIN :  If  Your  Honor  please,  again  there 
were  objections  to  the  following  material. 

THE  COURT:  What  is  the  ground  of  your  objection? 

MR.  BERNSTEIN :  When  the  answer  was  given,  to  the 
question  of  whether  he  had  particular  knowledge  of  that 
fact.  There  was  no  basis  he  had  checked  to  know  that. 

THE  COURT :  The  question  would  be  pertinent  to  the 
direct  examination,  but  not  on  the  value. 

MR.  BERNSTEIN :  I  am  not  objecting  on  the  ground 
of  pertinency,  Your  Honor,  but  on  the  ground  of  no  founda¬ 
tion  that  he  knew  that  fact. 

THE  COURT:  I  sustain  the  objection. 

MR.  GALIHER:  What  about  the  next  question,  Your 
Honor? 

THE  COURT :  “Had  you  made  any  change  in  direction 
just  before  the  collision?” 

MR.  GALIHER:  Yes,  sir. 

MR.  BERNSTEIN:  No  objection. 

(The  reading  from  the  deposition  was  resumed:) 

“Q  Had  you  made  any  change  in  direction  just 

333  before  the  collision?  A  No. 

“Q  You  made  a  statement  that  your  course  out 
of  Newark  to  Philadelphia  was  238  degrees.  A  I  believe 
that  is  correct. 

“Q  At  the  time  of  the  accident  it  was  255  to  260,  I 
believe  you  testified  to?  A  That  is  right. 

“Q  Was  Mr.  Harvey  flying  the  plane  at  the  time  of  the 
accident?  A  No,  he  was  not. 

“Q  At  the  controls?  A  No,  he  was  not. 

“Q  Had  he  been  at  the  controls  during  any  of  the 
flight?  A  I  can’t  recall  at  this  sitting  whether  he  was 
or  not. 
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“Q  Did  he  take  the  controls  at  the  time  of  the  accident? 
A  No,  he  did  not. 

kiQ  It  was  a  dual  control  plane,  was  it  not?  A  That 
is  correct.” 

THE  COURT:  I  overrule  the  next  objection. 

MR.  BERNSTEIN:  There  was  no  answer  to  the  next 
question,  anyway,  and  we  agreed  to  leave  it  out,  Your 
Honor. 

But  at  the  middle  of  page  65,  that  question  “Are  you 
i  able  to  account,”  I  had  some  objections  to  that. 

334  THE  COURT:  I  overrule  the  objection. 

i  (The  reading  from  the  deposition  was  resumed:) 
i“Q  Are  you  able  to  account  for  the  unsuccessful  at¬ 
tempt  to  contact  Philadelphia?  A  No,  I  am  not.  It  is  not 
what  you  would  call  a  usual  happening,  but  neither  is  it 
unusual.  Due  to  atmospheric  conditions  sometimes  creates 
what  they  call  skip  or  it  may  have  been  weak  transmitter 
op  our  part,  perhaps  a  weak  receiver  on  the  station’s  part; 
T  don’t  know.  I  can’t  give  you  a  full  answer  on  that. 

“Q  One  other  reason  might  be” — 

MR.  BERNSTEIN:  I  object  to  that  next  question, 
Your  Honor. 

THE  COURT :  Overruled. 

“Q  One  other  reason  might  be  the  fact  that  you  might 
be  off  the  air.  would  it  not?  A  No,  it  would  not. 

“Q  Was  it  the  policy  of  your  company  to  fly  instrument 
flight  rules  at  all  times?  A  It  was. 

“Q  Did  you  receive  any  radio  message  from  any  source 
that  the  Eastern  plane  was  in  the  vicinity  of  your  plane? 
A  Not  that  I  can  recall. 

*‘Q  When  you  were  not  able  to  get  the  Philadelphia 
air  station,  did  you  make  any  effort  to  check  your 

335  position?  A  No.  We  knew  where  we  were.  There 
was  no  question  of  that.  Our  main  interest  at  the 

time  was  to  contact  Philadelphia  radio  and  advise  them  of 
our  position  and  our  estimate  to  the  next  check  point. 

“Q  Did  you  ever  make  any  statement  to  any  official  of 
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the  Civil  Aeronautics  Board  who  was  interrogating  you 
about  this  accident  that  at  the  time  of  the  accident  you  did 
not  know  where  you  were,  you  were  lost?  A  No,  T  did 
not.” 


Redirect  Examination 

•  *  #  • 

336  “Q  Would  you  describe  briefly  the  procedures 
utilized  by  Universal  Airline  while  you  were  with  it 
for  checking  on  the  competency  of  its  captains  and 

337  the  air  crews?  A  As  T  explained  previously  the 
system,  generally  speaking,  ran  like  this:  All  co¬ 
pilots  were  under  constant  surveillance  by  the  captains.  A 
report  at  the  completion  of  each  trip  was  turned  in  to  the 
chief  pilot  concerning  the  ability  of  the  co-pilots.  It  was 
then  the  duty  of  the  chief  pilot  to  determine  from  these 
reports  which  pilots  would  be  given  an  opportunity  for 
check-out  as  captain.  As  far  as  the  captains  themselves 
were  concerned,  they  were  given  90-dav  route  checks  by  the 
chief  pilot  or  designated  check  pilot  by  him,  plus  utiliza¬ 
tion,  and  this  was  for  both  captains  and  co-pilots,  of  an 
aircraft  which  was  set  aside  in  Miami  for  the  purpose  of 
local  instrument  flight  to  keep  our  proficiency  on  top 
level. 

“Q  Was  there  any  provision  for  physical  check-ups  of 
flying  personnel?  A  Yes.  The  captains  were  required  to 
take  a  physical  every  six  months. 

“Q  Was  there  any  program  with  regard  to  knowledge 
of  civil  air  regulations  in  the  rules  of  the  road?  A  Yes. 
We  had  the  approved  type  manuals,  not  only  from  the 
CAA  itself,  but  outside  agencies  whose  manuals  were 
accepted  by  the  CAA  as  being  proper  and  complete,  plus 
the  fact  that  any  bulletins  or  pertinent  information  with 
regard  to  flight  which  originated  from  the  CAA  were 
not  only  made  available  to  all  the  pilots  by  use  of 

338  the  bulletin  board,  but  it  was  also  mandatory  to 
check  it,  and  all  this  information  was  recapitulated 

at  least  once  a  month  at  a  pilots’  meeting.” 


122 


THE  COURT:  I  think  as  to  the  next,  I  sustain  the 
objection. 

iMR.  BERNSTEIN:  That  goes  through  to  how  far, 
Your  Honor? 

THE  COURT :  I  think  that  about  ends  it. 

MR.  BERNSTEIN:  Sir? 

THE  COURT:  I  don’t  see  anything  else  that  is  not 
subject  to  objection. 

MR.  BERNSTEIN :  I  have  completed,  then,  Your 
Honor. 

(The  reading  from  the  deposition  of  Henry  Norris  being 
concluded,  Mr.  Andersen  returned  to  the  trial  table.) 

iMR.  BERNSTEIN:  Now,  if  Your  Honor  please,  I 
should  like  to  offer  in  evidence  certain  stipulations. 

THE  COURT :  Very  well. 

MR.  BERNSTEIN :  I  should  like  to  offer  certain  stipu¬ 
lations  arrived  at  between  counsel,  and  I  should  like  to 
read  them  to  the  jury. 

First,  Your  Honor,  counsel  for  the  defense  has  not 
objected  and  I  offer  in  evidence  Plaintiff’s  Exhibit  14, 
running  14- A,  14-B,  and  14-C;  and  Plaintiff’s  Exhibit  16- A, 
-B,  -C  and  -D,  which  again  are  photographs  of  the  plane 
made  bv  the  Civil  Aeronautics  Authoritv. 

339  THE*  COURT :  Very  well. 

(Three  pages  of  photographs  were  marked  and 
received  in  evidence  as  Plaintiff’s  Exhibits  14- A,  -B  and 
-C.) 

(Four  photographs  were  marked  and  received  in  evi¬ 
dence  as  Plaintiff’s  Exhibits  16- A,  -B,  -C  and  -D.) 

MR.  BERNSTEIN:  And  I  would  like  to  have  a  few 
moments,  if  I  may,  at  the  completion  to  show  those  to  the 
jury. 

Tt  has  been  stipulated  between  the.  parties  as  to  certain 
times  involved  in  this  accident,  and  I  would  like  to  read 
to  the  jury  those  facts,  which  are  taken  as  established  in 
this  case. 

MR.  GALIHER:  Excuse  me,  Mr.  Bernstein.  Will  you 
read  from  the  pretrial  order? 
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MR.  BERNSTEIN :  Yes,  the  last  page. 

MR.  GALIHER :  Thank  you. 

Stipulations  by  Counsel 

MR.  BERNSTEIN:  The  first  stipulation:  That  the 
collision  between  plaintiff’s  and  defendant’s  airliners  oc¬ 
curred  at  between  6:05  and  6:07  p.  m.,  Eastern  Standard 
Time,  or  between  1805  and  1807  Air  Time,  on  December 
19,  1946. 

Second:  That  the  plaintiff’s  DC-3  plane  departed  from 
the  air  port  at  Newark,  New  Jersey,  at  5 :07  p.  m.  Eastern 
Standard  Time,  or  1707  Air  Time,  December  19,  1946. 

Third:  That  the  defendant’s  DC-4  plane  departed 
340  from  the  airport,  Newark,  New  Jersey,  at  5:22  p.  m. 

Eastern  Standard  Time,  or  1722  Air  Time,  Decem¬ 
ber  19,  1946. 

In  addition,  the  defendant  has  admitted,  upon  request 
of  the  plaintiff,  that  the  pilot  in  charge  of  the  Eastern  Air 
Lines  plane  that  was  involved  in  this  collision  had  testified 
already  to  the  following  effect — and  this  question  was  put 
to  the  captain  of  the  Eastern  Air  Lines  plane: 

“Did  you  have  knowledge  of  the  Universal  Airline  DC-3 
having  departed  from  Newark  15  minutes  prior  to  your 
takeoff,  and  that  it  was  assigned  to  the  same  altitude?” 

And  the  answer  of  the  Eastern  pilot  is:  “Yes.” 

Question  to  him:  “I  believe  that  was  given  to  you  by 
the  Tower  at  Newark? 

“Answer:  The  Tower  or  the  Company,  I  am  not  cer¬ 
tain. 

“Question:  But  you  did  have  that  knowledge? 

“Answer:  Yes. 

“Question:  And  you  acknowledged  it? 

“Answer:  Yes. 

“Question:  That  you  had  received  it? 

“Answer:  Yes.” 

Mav  we  come  to  the  bench,  Your  Honor? 

*  ,  7 
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THE  COURT :  Yes. 

(At  the  bench:) 

341  MR.  BERNSTEIN:  Your  Honor,  it  was  also 
stipulated  between  counsel  that  civil  air  regulations 

and  appropriate  laws  could  be  introduced  without  further 
proof. 

THE  COURT:  Yes. 

MR.  BERNSTEIN :  And  I  would  like  to  read  to  the 
jury  those  regulations  (handing). 

You  haven’t  seen  this,  Mr.  Galiher? 

MR.  SILBERBERG:  We  have  given  you  a  copy. 

MR.  BERNSTEIN:  Oh,  I  think  I  did  give  it  to  you, 
Mr.  Galiher.  But  you  might  look  at  the  one  I  am  referring 
to. 

MR.  STLBERBERG:  Just  the  lower  portion;  not  the 
Maryland  statute. 

MR.  GALIHER:  I  understand  you  only  want  to  offer 
these  bottom  two? 

MR.  BERNSTEIN:  As  being  the  applicable  law. 

MR.  GALIHER:  We  object  to  them,  Your  Honor. 
THE  COURT:  To  this  (indicating)? 

MR.  BERNSTEIN :  Those  two,  yes. 

MR.  GALIHER:  We  say  no  basis  has,  up  to  this  point, 
been  established  for  the  introduction  of  those  regulations. 
There  has  been  no  showing  here  that  our  aircraft  overtook 
the  other  aircraft.  There  has  been  no  basis  for  the  second 
one,  either,  with  respect  to  that,  because  there  has  been 
no  showing  of  how  they  came  together,  how  they  were  trav¬ 
eling,  or  the  position,  the  relative  position.  There 

342  is  no  showing  whether  there  was  a  converging  here, 
or  an  overtaking. 

All  we  have  here  up  to  this  point,  I  respectfully  submit, 
Your  Honor,  is  the  happening  of  an  accident. 

i MR.  BERNSTEIN:  If  Your  Honor  please,  I  think 
generally  we  have  established  an  overtaking,  by  the  fact 
that  our  plane  took  off  15  minutes  earlier  than  the  other. 
We  have  proven  their  plane  was  following  ours. 
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THE  COURT:  I  will  admit  this,  this  much  (indicat¬ 
ing)- 

MR.  BERNSTEIN:  May  I  state  to  the  jury  that  that 
is  the  applicable  civil  air  regulation? 

THE  COURT :  Yes. 

MR.  GALIHER :  If  Your  Honor  please,  if  he  is  going 
to  read  it,  I  think  he  should  read  the  entire  regulation  the 
way  it  appears  there  (handing). 

MR.  SILBERBERG :  You  are  speaking  of  the  converg¬ 
ing  portion? 

MR.  GALIHER:  Yes. 

THE  COURT:  Do  you  want  to  offer  this  in  evidence 
for  your  case? 

MR.  GALIHER :  Not  at  this  point,  Your  Honor. 

THE  COURT:  Then  I  don’t  see  how  it  concerns  it. 

MR.  GALIHER :  Very  well,  sir. 

MR.  BERNSTEIN :  I  will  read  it,  however,  the  other, 
from  the  official  copy,  if  you  want  me  to. 

MR.  SILBERBERG :  It  is  the  same  language. 
343  MR.  BERNSTEIN:  I  will  read  it  from  the  offi¬ 
cial  copy,  so  there  is  no  question. 

THE  COURT:  Very  well. 

(Counsel  having  returned  to  the  trial  table :) 

THE  COURT:  Let  me  see  those  papers  to  be  shown 
to  the  jury.  ( They  were  handed  up. ) 

Proceed. 

MR.  BERNSTEIN:  I  would  like  also  to  read  from 
the  official  civil  air  regulations  applicable  to  this  case, 
which  are  entitled  “60.103,  Right-of-way  and  proximity,” 
sub  rule  (c)  (3),  entitled  “Overtaking,”  and  I  read: 

“An  overtaken  aircraft  has  the  right-of-way  and  the 
overtaking  aircraft,  whether  climbing,  descending  or  in 
level  flight,  shall  alter  its  course  to  the  right.  ” 

And  a  further  rule,  sub  section  (d),  “Proximity,”  reads 
as  follows: 

“Aircraft  shall  be  flown  at  least  500  feet  apart  except 
by  prearrangement  of  the  pilots  in  command  of  the  air¬ 
craft.” 
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i  May  I  have  just  a  moment,  Your  Honor? 

I  have  completed  the  plaintiff’s  case,  Your  Honor. 

•  •  •  • 

344  On  Defendant’s  Motion  for  Directed  Verdict. 

MR.  GALIHER:  May  it  please  Your  Honor,  at 
this  time  I  respectfully  move  the  Court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  defendant 

The  only  testimony  with  respect  to  the  crash  that  oc¬ 
curred  is  by  virtue  of  the  depositions  of  Mr.  Harvey  and 
Mr.  Norris,  the  pilot  and  co-pilot.  Their  testimony  is  that 
at  no  time  did  they  see  the  airplane  of  the  Eastern  Air 
Lines,  either  before,  during,  or  after  the  crash. 

The  fact  that  one  plane  may  have  departed  from  Newark 
15  minutes  prior  to  the  other,  I  respectfully  submit,  does 
not  indicate,  as  counsel  for  the  plaintiff  would  have  you 
believe,  that  that  constitutes  unquestionably  an  overtaking 
on  our  part  by  the  happening  of  an  accident.  When  you 
take  a  distance  that  these  airplanes  traveled,  and  the  time 
interval,  I  respectfully  submit  that  the  mere  happening 
of  the  accident,  even  though  our  plane  did  depart  Newark 
15  minutes  afterwards,  is  not  any  indication  of  negligence 
here. 

THE  COURT :  Looking  at  those  photographs,  the  last 
ones,  it  would  seem  to  be  apparent  that  their  injuries  came 
from  the  rear. 

MR.  GALIHER:  Your  Honor,  there  is  no  testimony, 
I  respectfully  submit,  other  than  testimony  of  the  two 
pilots,  as  to  the  position  on  their  plane  where  the  accident 
occurred. 

But  Your  Honor  has  seen  many  times  in  your 

345  Court  pictures  of  automobile  accidents,  where  you 
have  looked  at  photographs  and  have  almost  con¬ 
cluded  that  an  accident  happened  in  one  manner,  in  one 
way,  and  the  evidence  has  been  entirely  different.  So  I 
say  that  the  photographs  do  not  indicate  the  manner  in 
which  the  planes  came  together. 
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I  say  that  we  have  here  a  situation  comparable  to  an 
automobile  accident,  in  that  you  have  two  pilots  in  the 
Universal  plane,  neither  one  of  whom  saw  our  plane  at  any 
time.  Now,  if  there  was  other  evidence  to  show  the  man¬ 
ner  in  which  these  planes  came  together,  that  other 
evidence  might  be  sufficient  to  send  this  case  to  the  jury. 
But  with  their  testimony  standing  alone,  and  these  pic¬ 
tures,  I  respectfully  submit  the  plaintiff  in  this  case  has 
failed  to  make  out  a  prima  facie  case. 

THE  COURT:  I  think  the  plaintiff  has.  I  overrule 
the  motion. 

•  •  *  • 

349  THE  COURT :  Is  that  all ! 

MR.  GALIHER :  There  is  one  other  point,  Your 
Honor,  and  I  didn’t  go  into  it  up  to  this  point  because  I 
did  not  want  a  mistrial  to  result,  as  we  had  before. 

Mr.  Rothman  was  the  second  purchaser  of  this 

350  asset,  represented  by  this  chose  in  action,  after  a 
bankruptcy  sale.  The  bankruptcy  sale  took  place 

in  February  of  1947,  and  choses  in  action — 

MR.  BERNSTEIN :  February,  1947  ? 

MR.  GALIHER :  February,  1947. 

MR.  BERNSTEIN:  The  sale  was  in  June,  and  the 
bankruptcy  in  January. 

MR.  GALIHER:  Anyway,  I  don’t  think  the  date  is 
significant.  It  is  the  fact  of  the  sale  that  I  am  talking 
about.  He  purchased  this  chose  in  action  from  a  purchaser 
from  the  trustee  in  bankruptcy.  I  believe  that  we  are  en¬ 
titled  to  show  the  bankruptcy  of  Universal,  as  it  occurred 
on  February  14,  1947.  I  respectfully  submit  that  we  are 
entitled  to  show  that  Mr.  Rothman  is  the  one  entirely  to 
benefit  from  this  litigation,  and  that  Universal  Airline  is 
out  of  business  and  that  none  of  the  creditors  of  Universal 
Airline  will  benefit  out  of  this  litigation. 

THE  COURT :  I  must  say  that  I  haven ’t  myself  learned 
just  who  is  the  plaintiff  in  this  case. 

MR.  GALIHER:  I  haven’t  gone  into  that,  because  I 
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wanted  to  wait  until  I  got  through.  Actually  we  will  show, 
may  it  please  Your  Honor — and  counsel  will  contradict 
me  if  I  am  incorrect  about  this. 

THE  COURT :  Do  your  pleadings  make  the  point  that 
he  doesn’t  own  this  claim? 

39I  MR.  GALIHER :  My  pleadings  have  several 
times  made  that  point,  that  he  is  not  the  real  party; 
that  Universal  is  not  the  real  party,  but  that  Jesse  Roth¬ 
man  is. 

THE  COURT :  How  could  you  show  that? 

MR.  GALIHER:  How  could  I  show  that?  By  calling 
him  to  the  stand  as  a  witness.  They  have  informed  me  as 
to  this  in  writing,  may  it  please  Your  Honor;  there  is  no 
question  about  it. 

THE  COURT :  What  is  the  materiality? 

MR.  GALIHER:  The  materiality  is  this,  to  show  that 
Universal  Airline  is  not  the  real  party  in  interest,  that 
Universal  Airline  is  out  of  business,  that  no  creditor  of 
that  concern  will  benefit  from  this  litigation,  but  that  Mr. 
Jesse  Rothman  will  benefit  from  it. 

THE  COURT:  I  haven’t  understood  how  the  title  is 
traced. 

MR.  GALIHER:  The  title  came  about  in  this  way: 
This  action,  may  it  please  Your  Honor,  was  filed  within 
six  weeks  or  so  after  the  airplane  crash.  At  that  time  the 
plaintiff  was  not  in  bankruptcy.  Subsequently  the  plaintiff 
went  into  bankruptcy,  and  then  still  subsequently  various 
assets  of  the  corporate  plaintiff  were  sold  by  the  trustee  in 
bankruptcy,  one  of  which  was  this  pending  action. 

THE  COURT :  Where  do  the  pleadings  claim  that  Uni¬ 
versal  Airline  is  not  a  party  at  interest? 

MR.  GALIHER:  Your  Honor,  the  pleadings  in  sub¬ 
stance — 

352  THE  COURT :  Show  me  the  pleadings. 

MR.  GALIHER:  Yes,  sir;  I  will  be  glad  to — 

4  4  Motion  to  dismiss,  to  strike,  to  substitute  party  plain¬ 
tiff  and  to  sever.” 
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You  see,  at  the  time  my  answer  was  filed,  Your  Honor, 
the  bankruptcy  had  not  taken  place,  and  these  matters 
came  to  our  attention  subsequently. 

THE  COURT :  You  can  show  what  his  real  interest  is 
in  the  case. 

MR.  BERNSTEIN :  May  I  say  something  on  that,  Your 
Honor? 

THE  COURT:  Yes. 

MR.  BERNSTEIN :  If  the  defense  were  to  go  into  Mr. 
Rothman’s  interest,  as  to  reflect  on  his  testimony,  his  cred¬ 
ibility,  we  would  then  get  into  what  I  would  think  were 
very,  very  collateral  matters. 

For  example,  we  could  show  that  Mr.  Rothman  doesn’t 
actually  own  it.  That  is,  there  are  several  financial  inter¬ 
ests  he  represents  as  agent.  That  gets  into  that. 

In  addition,  we  would  then  go  in  to  show  Mr.  Rothman 
and  these  people  he  represents  were  the  ones  principally 
interested  in  the  plaintiff  as  stockholders.  So  we  would 
have  to  show  that  they  were  the  ones  that  lost  by  reason 
of  this. 

THE  COURT :  You  can  go  into  it  as  to  the  weight  the 
jury  may  give,  as  to  the  weight  of  his  testimony. 

MR.  BERNSTEIN :  In  showing  the  fact  of  bank- 
353  ruptcy,  that  testimony  will  cast  some  reflection  on 
Universal’s  business  operations,  the  fact  that  they 
went  into  bankruptcy.  Inferentiallv,  there  is  some  reflec¬ 
tion. 

THE  COURT:  I  think  the  question  of  bankruptcy  is 
immaterial,  except  as  showing  that  the  plaintiff  appar¬ 
ently  purchased  this  chose  in  action ;  it  is  immaterial  from 
whom. 

MR.  BERNSTEIN :  What  I  am  trying  to  get  at,  Your 
Honor,  is  if  it  comes  in  in  that  way,  it  comes  in,  and  the 
fact  of  bankruptcy  appears.  If  that  be  so,  I  submit  the 
plaintiff  would  be  entitled  to  show  why  we  went  into  bank¬ 
ruptcy,  which  gets  us  right  back  into  the  question  of  people 
not  using  our  airline. 
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THE  COUBT:  I  think  the  question  of  bankruptcy  is 
wholly  immaterial.  It  is  simply  a  question  whether  he 
bought  it  from  a  trustee  or  from  whom,  that  he  purchased 
this  chose  in  action.  I  think  that  can  be  shown,  and  it  is 
not  necessary  to  show  from  whom  he  purchased  it. 

MB.  BEBNSTEIN:  And  may  I  be  permitted  to  show 
that  the  same  persons  who  bought  were  the  stockholders 
previously? 

THE  COUBT :  I  beg  your  pardon ? 

MB.  BEBNSTEIN:  And  may  I  be  permitted  to  show 
that  the  same  people  who  bought  were  the  persons  wiped 
out  in  the  bankruptcy? 

THE  COUBT:  Yes;  but,  as  I  say,  I  don’t  think  it  is 
necessary  to  mention  bankruptcy.  The  only  thing 
354  is,  did  he  buy  this  chose  in  action. 

•  •  •  • 

362  Joseph  J.  Kelley 

called  as  a  witness  by  counsel  for  defendant,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
BY  MB.  G ALIHEB  : 

Q  Your  name  is  Joseph  Kelley?  A  That  is  correct. 
Q  K-e-l-l-y?  A  K-e-l-l-e-y. 

Q  K-e-l-l-e-y.  What  is  your  occupation,  Mr.  Kelley? 
A  !  I  am  a  check  pilot  with  Eastern  Air  Lines. 

Q  How  long  have  you  been  a  check  pilot  with  Eastern 
Air  Lines,  Mr.  Kelley?  A  Approximately  seven  years. 

Q  How  long  have  you  been  flying  airplanes,  Mr.  Kelley? 
A  Eighteen  years. 

Q  And  where  did  you  get  your  original  training 

363  in  the  flying  of  airplanes?  A  In  the  Army  Air 
Corps  training,  in  1931. 

Q  And  where  did  you  graduate  from?  A  Kelley 
Field,  in  1932. 
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Q  Prior  to  that,  what  was  your  training?  A  That 
was  my  first  exposure  to  aviation,  the  Army  training  from 
1931  to  October  of  1932. 

Q  And  has  been  your  experience  since  that  time?  A  I 
completed  that  year  of  training  and  put  in  two  years  of 
active  duty  with  the  Army,  at  Langley  Field,  in  bombard¬ 
ment  aircraft,  and  left  there  in  September,  1934  and  went 
with  Eastern  in  September,  1935. 

Q  How  long  have  you  been  with  the  Eastern  Air  Lines? 
A  Since  September  of  1935,  continuously. 

Q  And  what  were  your  duties  during  that  period  you 
have  been  with  the  Eastern  Air  Lines?  A  The  first  three 
and  a  half  years  I  was  a  co-pilot,  and  from  that  time  on  a 
captain;  and  since  the  last  of  about  1943,  in  the  dual  role 
of  captain  and  check  pilot. 

Q  Have  you  flown  DC-3s  and  DC-4s?  A  Yes,  I  have. 

Q  On  few  or  many  occasions?  A  On  many. 

Q  Are  you  familiar  with  the  airway  between  Newark 
and  Miami?  A  Yes,  lam. 

364  Q  Are  you  particularly  familiar  with  the  airway 
between  Newark  and  Washington?  A  Yes,  sir. 

Q  We  have  a  map  over  here  on  this  board.  Mr.  Kelley, 
would  you  come  down  and  answer  a  few  questions  for  the 
benefit  of  the  jury?  A  Yes,  sir. 

(At  the  map  on  blackboard :) 

Q  Would  you  show  us,  please,  where  Newark  is  located? 
A  The  City  of  Newark  here,  and  the  range  station  serving 
that  is  located  in  Elizabeth,  about  two  miles  southeast  from 
the  City  of  Newark. 

Q  What  do  you  mean  by  a  range  station?  A  A  range 
station  is  a  radio  facility  operated  and  maintained  by  the 
Civil  Aeronautics  Authority  that  transmits  and  signals  in 
Morse  Code. 

MB.  GALIHER:  May  we  turn  the  blackboard  around 
so  that  Mr.  Kelley  may  draw  a  picture  on  the  board? 

THE  COURT:  Yes. 

THE  WITNESS:  If  you  will  picture  this  dot  as  the 
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transmitter  or  range  station  site  itself,  from  the  radio 
equipment  stationed  there,  signals  are  transmitted  in  two 
types  of  signals.  There  is  a  Morse  Code  type,  which  is  a 
dot  and  a  dash,  the  Morse  Code  “A”,  and  a  Morse  Code 
“X’\  which  is  a  dot  and  a  dash — or,  rather,  a  dash  and  a 
dot. 

365  These  signals  are  transmitted  into  four  sectors 
or  quadrants;  and  if  you  will  picture  this  as  one  of 

the  quadrants  into  which  the  signal  “A”  is  transmitted — 
that  is  the  dot  and  the  dash — and  an  adjoining  sector  into 
which  the  “N”  is  transmitted — that  is  a  dash  and  a  dot — 
within  these  two  quadrants,  and  I  will  take  this  one  first, 
the  signal  “A”  is  audible  in  an  area  somewhat  like  that 
(indicating).  The  signal  “N”  is  audible  in  an  area  some¬ 
what  like  this. 

Where  these  two  sectors  overlap,  the  “N”  here  and  the 
“A”  there,  there  is  an  overlapping  also  of  the  audible 
signal,  if  you  will  picture  this  now  as  the  result  of  the 
overlap. 

That  is  a  steady  tone  or  a  monotone,  and  that  would  be 
the  shaded  area  in  here — and  that  is  called  the  on-course 
signal. 

i  Tf  you  are  directly  on  that  on-course  signal,  you  will 
hear  the  steady  monotone,  interrupted  about  once  each 
minute  for  station  identification  signal. 

If  you  get  off  to  one  side  or  another  of  the  on-course, 
you  start  picking  up  the  quadrant  signal,  which  would 
become  predominantly  a  dot  and  dash  with  the  “N”,  or 
for  the  “A”,  and  a  dot  and  dash  for  the  “N”. 

And  these  zones,  for  instance,  in  here  are  known  as  the 
twilight  zones,  in  which  you  hear  the  background  of  the 
steady  on-course  signal;  and  in  the  background  of  that 
comes  the  quadrant  signal.  And  if  you  are  in  this 

366  twilight  zone  here,  you  would  hear  the  “N”  signal, 
the  dash  and  dot,  and  vice  versa  on  the  other  side 

of  it. 

i  As  I  said,  these  ranges  transmit  into  four  quadrants, 
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these  signals;  and  directly  opposite  are  the  adjoining  or 
opposed  signal. 

Q  What  is  the  purpose  of  this  range  you  spoke  of,  Mr. 
Kelley?  A  Well,  the  purpose  of  this  range,  primarily, 
was  for  radio  orientation  and  navigation  when  you  are  on 
instruments. 

Q  You  mean  instrument  flying,  in  comparison  with  vis¬ 
ual?  A  Yes,  when  you  have  no  reference  to  the  ground; 
and,  secondarily,  they  were  used  to  delineate  or  mark  the 
civil  airways;  and  the  way  that  is  done,  these  on-course 
signals  are  projected  from  the  transmitting  stations  to  or 
over  some  geographical  point. 

For  instance,  if  you  are  up  here  at  the  Newark  Airport, 
and  this  is  the  range  station,  this  signal  could  be  trained 
so  that  it  would  go  over  the  northeast  Philadelphia  Air¬ 
port,  for  example,  which  is  the  base  in  question.  And  if 
you  w-ere  to  maintain  a  steady  course  at  about  238  degrees, 
without  any  drift  from  the  wind,  from  this  point  of  origin 
you  would  always  be  in  the  on-course  and  ultimately  pass 
right  over  the  northeast  Philadelphia  Airport. 

That  is  the  purpose  of  these  range  stations,  to 
367  delimit  the  on-course.  In  doing  that  they  also  mark 
the  center  line  of  the  civil  airways.  If  you  can  con¬ 
sider  this  as  the  center  line  and  the  airway  itself  is  set  up 
to  parallel  this  leg,  and  be  five  miles  on  either  side  of  it, 
that  would  then  be  your  civil  airway,  within  those  limits, 
the  center  line  of  which  is  defined  by  the  on-course  of  the 
radio  range. 

Q  Now  will  you  please  help  me  turn  this  board  back. 

Would  you  please  indicate  briefly  where  what  you  have 
just  drawn  on  the  blackboard  is  located,  as  between  New¬ 
ark  or  New  York  and  Philadelphia.  I  think  you  mentioned 
northeast  Philadelphia.  A  As  I  have  previously  indi¬ 
cated,  this  is  the  source  of  the  signal,  the  Newark  range 
station ;  and  the  northeast  Philadelphia  range  itself,  which 
serves  the  northeast  Philadelphia  Airport,  is  located  here. 

You  will  notice  that  the  red  path  is  projected  along  the 
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map  there,  from  this  course,  toward  northeast  Philadel¬ 
phia,  and  it  represents  the  southwest  leg  of  the  Newark 
range  station. 

Now,  at  northeast  Philadelphia  there  is  a  similar  range 
station,  but  of  lower  power,  with  a  leg  projecting  toward 
the  Newark  range  station ;  and  in  a  sense  the  two  overlap, 
and  as  you  pass  out  of  the  greater  signal  strength  of  the 
Newark  range  station,  you  will  begin  to  pick  up  the  signals 
i  of  the  northeast  Philadelphia  range  station  and  so 

368  continue  your  flight  along  the  same  line. 

Q  Will  you  show  us  the  lane  or  airway,  as  you 
refer  to  it,  on  the  blackboard,  or  on  this  map?  A  This 
lane  along  here,  you  can  see  it,  one  on  that  side  and  one  on 
this  side ;  you  see  they  parallel. 

iQ  Would  you  trace  it  with  your  two  fingers,  please,  sir? 
A  Yes  (tracing). 

Q  Now  would  you  tell  me,  please,  what  this  mark  is 
which  is  on  the  airway  that  you  have  been  speaking  about? 
A  This  fan-shaped  pattern  you  see  here  represents  the 
signal  field  of  the  Metuchin  fan  marker.  The  Metuchin  fan 
marker  is  a  radio  facility  that  marks  a  geographical  loca¬ 
tion  by  putting  out  a  radio  signal  which  is  received  in  the 
radio  set  in  the  airplane  and  does  two  things.  It  gives  a 
distinctive  oral  signal  to  the  pilot,  and  also  lights  a  light 
on  the  instrument  panel,  which  is  called  the  fan  marker 
light,  which  indicates  when  you  have  passed  over  this 
point,  that  point  having  been  selected  as  a  reporting  point 
by  the  Civil  Aeronautics  Board  for  position  checks. 

Q  Would  you  please  tell  us  whether  there  are  any  range 
stations  between  Newark  and  Philadelphia,  down  here? 
A  i  Between  northeast  Philadelphia  or  southwest  Phila¬ 
delphia? 

Q  Northeast  Philadelphia,  first.  Is  that  the  first 

369  point  you  reach  as  you  approach  Philadelphia?  A 
That  is  correct.  The  northeast  Philadelphia  range 

station  is  the  first  range  facility  southwest  of  Newark. 

Q  What  is  the  heading  from  Newark,  down  to  north- 
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east  Philadelphia?  A  That  is  238  degrees,  magnetic. 

Q  What  do  you  mean  by  that,  in  language  we  can  un¬ 
derstand?  A  Well,  238  degrees  is  the  bearing  from  New¬ 
ark  range  station  site  toward  Philadelphia,  that  is,  if  you 
can  consider  this  a  line  true  north,  or  the  meridian,  the 
angle  formed  around  to  that  leg  is  238  degrees. 

Q  Is  there  any  change  of  the  airway  or  any  change  of 
heading  in  flying  from  Newark  to  Washington,  after  you 
get  down  to  the  vicinity  of  Philadelphia?  A  That  is  cor¬ 
rect.  The  airway  itself  being  based  on  these  range  legs, 
about  238  degrees  towards  Philadelphia,  at  Philadelphia 
it  is  marked  by  the  southwest  Philadelphia  leg  bearing 
about  260  degrees,  and  therefore  the  airway  is  260  degrees. 

Q  WTiat  are  these  range  stations  you  speak  of  in  Phila¬ 
delphia?  A  The  Philadelphia  southwest  range  station 
is  a  facility  serving  the  Philadelphia  southwest  airport, 
and  also  marking  the  airway  from  there  in  the  gen- 
370  eral  direction  of  Washington.  The  leg  that  is  used 
for  that  facility  is  the  one  that  bears  260  degrees. 

Q  What  indication  is  there  to  a  pilot  flying  down  an 
airway  that  he  is  on-or  off-course,  with  reference  to  the 
radio  signals  you  have  spoken  of?  A  As  far  as  the 
oral  signals  are  concerned,  if  he  is  directly  on-course  he 
will  receive  that  steady  monotone.  If  he  is  off-course  to 
the  right,  departing  from  Newark,  he  would  be  receiving 
the  “A”  signal,  the  dot  and  the  dash;  if  off-course  to  the 
left,  he  would  be  receiving  the  “N”  signal,  the  dash  and 
a  dot. 

Q  Well,  how  far  can  you  get  off-course  and  still  con¬ 
tinue  to  hear  a  signal?  A  Any  signal? 

Q  That  signal  you  are  now  speaking  of.  A  The  far¬ 
ther  you  get  off  the  on-course,  the  monotone  and  the  quad¬ 
rant  signal  begins,  the  “N”  or  “A”.  The  farther  you 
approach  the  on-course,  your  monotone  replaces  the  quad¬ 
rant,  and  when  you  are  exactly  on-course,  you  get  nothing 
but  the  monotone  signal. 

Q  Can  you  tell  us  with  respect  to  the  power  of  the  New- 
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ark  range,  as  compared  with  the  Philadelphia  ranges  yon 
have  spoken  of?  A  The  Newark  range  and  the  south¬ 
west  Philadelphia  range  are  about  the  maximum 

371  signal  strength  of  any  transmitter  signals  they  have. 
The  northeast  Philadelphia  range  is  of  lesser  vol¬ 
ume,  and  the  authority  that  makes  up  these  maps  at¬ 
tempted  to  indicate  that  by  the  length  of  the  range  and  the 
width  of  the  shading;  so  you  see  here  the  northeast  Phila¬ 
delphia  range  leg  is  relatively  slight. 

Q  What  effect  dees  the  power  of  the  particular  range 
have  as  to  the  audibility  of  the  signal  and  the  ability  of 
the  pilot  to  receive  the  signal?  A  Well,  it  is  the  primary 
item,  of  course.  Secondary  to  that  is  the  reception  in  the 
airplane  itself.  You  have  a  volume  control  which  you  can 
decrease  or  diminish,  to  receive  the  signal,  according  to 
the  volume  that  is  most  comfortable  to  you,  within  the 
usable  range  of  the  transmitter. 

i  In  other  words,  regardless  of  how  strong  your  receiver 
is,  there  will  be  areas  in  which  you  cannot  receive  that 
signal  at  all.  As  you  approach  the  station,  the  volume  of 
the  signal  tends  to  build  up  and  the  pilot  lessens  the  vol¬ 
ume  control  so  that  the  signal  level  will  remain  comfort¬ 
able.  That  is  also  an  indication,  of  course,  that  you  are 
approaching  a  station. 

Q  Thank  you.  Will  you  please  resume  the  stand,  Mr. 
Kelley? 

MR.  GALIHER:  Will  you  excuse  me  a  minute,  Your 
Honor? 

BY  MR.  GALIHER : 

Q  Will  you  tell  the  Court  and  jury  what  an  auto- 

372  matic  direction  finder  means.  I  think  it  has  been 
referred  to  in  this  case  somewhere  in  the  depositions 

as  “ADF”.  Will  you  tell  the  Court  and  jury  -what  that  is, 
please?  A  An  automatic  direction  finder  is  a  radio  re¬ 
ceiver,  one  of  the  several  types  we  have  in  the  aircraft, 
which  has  attached  thereto  a  device  simulating  the  360 
degrees  of  the  compass,  and  pivoted  in  the  center  is  a 
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needle,  somewhat  like  a  compass  needle,  and  it  remotely 
indicates  the  bearing  of  the  transmitter  from  the  airplane. 

In  other  words,  if  you  were  progressing  straight  toward 
a  station,  that  needle  would  be  pointing  straight  ahead 
with  the  thrust  line  of  the  airplane.  As  you  passed  to 
either  side,  that  needle,  which  continues  to  be  attracted  to 
the  transmitting  point,  would  always  be  pointed  to  it  as 
you  go  by,  so  that  in  actually  going  through  a  station,  that 
needle  would  reverse,  indicating  the  direction  of  the  station 
at  all  times. 

MR.  GALIHER :  I  think  that  is  all,  Your  Honor. 

Cross  Examination 
BY  MR.  BERNSTEIN: 

Q  Captain,  you  stated  you  were  familiar  with  DC-3s 
and  4s  and  had  flown  them?  A  Yes. 

Q  What  is  the  normal  cruising  speed  of  a  DC-3?  A 
As  used  on  Eastern  Air  Lines,  the  normal,  indicated 
373  cruising  speed  is  about  150  to  155. 

Q  And  the  normal  cruising  speed  of  a  DC-4?  A 
It  usually  indicates  between  200  and  205. 

Q  You  have  stated,  Captain,  you  are  familiar  with  this 
route  going  down  from  New  York  or  Newark,  the  one  you 
have  just  been  describing.  A  That  is  correct. 

Q  Do  you  recall  a  dam  on  the  Susquehanna  River? 
A  Yes,  sir. 

Q  And  where  is  that  dam  in  relation  to  the  airway,  as 
you  go  down?  A  It  is  very  close  to  the  center  of  the 
airway.  It  is  called  the  Conowingo  Dam,  if  that  is  the  one 
you  are  referring  to. 

Q  If  you  were  going  from  Newark  south  on  the  airway 
crossing  the  Susquehanna  River,  would  the  dam  be  on  your 
right  or  left  ?  A  It  would  be  slightly  on  the  right. 

Q  On  the  right?  A  Slightly,  or  on  the  on-course  sig¬ 
nal.  At  that  distance  from  the  transmitter,  the  on-course 
signal  sometimes  varies. 
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iQ  Is  that  dam  lit  up  at  night,  normally?  A  There  is 
I  a  highway  that  crosses  the  top  of  it,  and  it  is  lighted. 

374  Q  You  were  speaking  a  moment  ago  about  the 
range  stations  at  Philadelphia.  As  I  understood 

you  to  say,  there  was  one  at  northeast  Philadelphia  and 
one  at  southwest  Philadelphia.  A  That  is  correct. 

iQ  Isn’t  it  a  fact  that  the  range  station  at  southwest 
Philadelphia  was  changed  recently  in  the  last  year  or  two? 
A  By  changing  the  location  ? 

Q  They  changed  the  transmission  of  the  unit  there, 
built  up  the  unit.  A  Possibly,  but  not  to  my  knowledge. 

Q  You  don’t  know.  A  I  don’t  know;  there  has  been 
no  change  in  frequency. 

Q  Not  in  frequency,  but  built  up  the  strength  of  the 
station.  A  That  is  quite  possible,  but  not  to  my  knowl¬ 
edge. 

;Q  Are  you  pretty  familiar  with  that  southwest  Phila¬ 
delphia  range  station?  A  Relatively  familiar.  I  have 
been  passing  over  it  since  it  was  put  there. 

Q  Isn’t  it  a  fact  that  the  beam  from  that  station  bends 
depending  upon  atmospheric  conditions?  A  There  are 
certain  periods  of  the  day,  principally  around  sunset  or 
sunrise,  where  they  all  tend  to  swing  somewhat. 

375  Q  Now,  Captain,  you  have  been  in  the  courtroom 
and  have  heard  the  testimony  thus  far,  have  you 

not?  A  That  is  correct. 

Q  Assume  that  a  DC-3  plane,  cruising  at  normal  speed, 
carrying  normal  traffic,  carrying  a  normal  load,  that  is, 
took  off  from  the  Newark  Airport,  followed  the  air  route 
you  have  just  been  describing,  and  it  took  off  from  Newark 
at  5 :07  p.  m. ;  and  15  minutes  later  a  DC-4  took  off  from 
Newark  cruising  at  its  normal  cruising  speed,  at  the  same 
altitude  and  along  the  same  route.  So  the  DC-3,  you  un¬ 
derstand,  takes  off  at  5 :07,  and  the  DC-4  takes  off  at  5 :22. 
At  what  time  would  the  DC-4  be  expected  to  overtake  the 
DC-3  along  that  route?  A  Not  having  previously  com¬ 
puted  it,  shall  I  now? 
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Q  Would  you  please?  A  That  is,  using  these  speeds  I 
have  mentioned  before,  a  difference  of  approximately  50 
miles  an  hour. 

Q  That  is  correct — the  later  plane  taking  off  15  min¬ 
utes  after  the  first?  A  Well,  considering  that  the  first 
plane,  in  its  climb  to  2,000  feet,  would  have  probably  been 
operated  at  an  average  of  120  miles  an  hour,  and  an  aver¬ 
age  climb  of  about  500  feet  a  minute,  it  would  consume 
about  five  minutes  for  the  climb,  at  120  miles  an  hour.  That 
would  be  10  miles,  at  2  miles  per  minute;  and  then  cruising 
at  150  miles  an  hour,  for  10  minutes,  it  would  cover 

376  an  additional  25  miles;  so  that  it  would  be  35  miles 
it  would  have  traversed  before  the  other  plane  took 

off. 

The  other  plane  would  climb  to  2,000  feet  in  a  relatively 
shorter  time,  I  would  say  in  4  minutes,  and  in  its  climb  it 
would  be  going  150  miles  an  hour.  It  would  cover  10  miles 
in  4  minutes,  and  that  would  put  it,  at  the  end  of  4  minutes, 
25  miles  behind  the  other  aircraft;  and  that  would  then 
make  a  difference  of  25  miles  and  11  minutes. 

And  then  at  a  difference  in  the  speed  of  50  miles  an  hour, 
which  was  the  difference  in  their  cruising  speeds,  and  it 
has  25  miles  to  make  up,  that  would  be  30  minutes  plus  the 
original  4  or  5,  being  about  35  minutes  difference  in  time, 
providing  that  they  both  maintained  the  cruising  speed. 

Q  Now,  relate  that  to  my  specific  question.  I  said  the 
DC-3  takes  off  at  5 :07,  the  DC-4  takes  off  at  5 :22,  the  same 
route  and  same  altitude.  A  Yes. 

Q  At  what  time  should  the  DC-4  be  expected  to  over¬ 
take  the  DC-3?  A  The  difference  of  35  minutes  would  be 
added  to  the  departure  time  of  the  DC-4,  as  I  have  com¬ 
puted  here.  If  I  have  not  missed  my  calculations,  that 
would  make  at  5:22  the  takeoff,  plus  45;  that  would  be 
about  6 :07. 

ME.  BERNSTEIN :  Thank  you,  Captain. 

I  have  completed,  Your  Honor. 

377  MB.  GALIHER:  I  have  no  further  questions. 
May  this  witness  be  excused,  Your  Honor? 
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THE  COURT :  Yes. 

(Witness  excused.) 

I  MR.  GALIHER:  Will  you  call  Captain  Kuhn,  please? 

Whereupon, 

Joseph  B.  Kuhn, 

called  as  a  witness  by  counsel  for  defendant,  and  being 
first  duly  sworn,  was  examined  and  testified  as  follows : 

i  Direct  Examination 

BY  MR.  GALIHER: 

Q  Your  name  is  Joseph  B.  Kuhn — K-u-h-n?  A  Yes, 
sir. 

Q  And  what  is  your  occupation?  A  Captain  for  East¬ 
ern  Air  Lines. 

Q  Captain  Kuhn,  how  long  have  you  been  a  captain 
for  Eastern  Air  Lines?  A  Approximately  almost  16 
years. 

Q  When  did  you  first  start  flying,  Captain?  A  That 
was  in  1918. 

iQ  Was  that  in  the  First  World  War?  A  Yes,  sir. 

Q  And  have  you  flown  continuously  since  1918  up  to  the 
present  time?  A  Yes,  sir. 

378  Q  Following  the  First  World  War,  what  was 
your  experience  and  background  in  connection  with 
aeronautics?  A  Well,  of  course,  I  went  through  the  serv¬ 
ice  schools,  and  then  I  did  some  barnstorming,  and  then 
my  first  assignment  was  out  on  the  Pacific  Coast  flying 
boats  to  Catalina.  And  then  from  then  I  went  to  regular 
airlines,  I  mean,  contract  airlines. 

Q  What  different  airlines  have  you  worked  for  prior 
to  coming  to  Eastern?  A  Pacific  Marine  Aircraft,  Lu- 
dington  Air  Lines,  Western  Air  Express;  that  is  all. 

Q  Have  you  flown  all  over  the  United  States?  A  Yes, 
sir,  except  the  Northwest. 

Q  When,  again,  did  you  come  with  Eastern  Air  Lines? 
A  When? 


141 


Q  Yes,  sir.  A  It  was  in  February,  1933. 

Q  And  you  became  a  pilot  at  that  time?  A  Yes,  sir. 

Q  When  did  you  become  a  captain?  A  Well,  I  was 
hired  as  a  captain. 

Q  I  see.  And  you  have  been  one  continuously  ever 
since?  A  Yes,  sir. 

Q  Can  you  tell  up  approximately  how  many 

379  hours  aloft  you  have  clocked  in  an  airplane?  A  It 
is  something  in  excess  of  16,000  hours. 

Q  Now,  Captain,  drawing  your  attention  to  the  run 
from  Newark  to  Miami,  are  you  familiar  with  that  par¬ 
ticular  route?  Are  you  familiar  with  that  particular  route 
for  air  travel?  A  Yes,  sir. 

Q  Will  you  tell  us,  prior  to  December  of  1946,  how  long 
it  was  that  you  had  a  route  covering  that  distance?  A 
Oh,  it  was  seven  months. 

Q  And  will  you  tell  us  whether  or  not  you  covered  that 
route  in  all  kinds  of  weather,  and  at  different  times  of  the 
day  and  night  during  that  seven  months  period?  A  Yes, 
sir ;  in  all  kinds  of  weather  and  at  all  times. 

Q  How  frequently  did  you  make  that  particular  run 
during  that  seven  months  period,  Captain?  A  We  made 
a  round  trip  each  four  days,  coming  up  from  Miami  one 
day  and  laying  overnight,  and  then  going  back  the  next 
day. 

Q  When  before  December  19, 1946,  did  you  reach  New¬ 
ark  or  New  York  ?  A  It  was  the  morning  before. 

Q  How  many  hours,  approximately?  A  I  didn’t  get 
your  question. 

Q  How  many  hours,  approximately,  was  the  layover  in 
New  York  from  the  time  you  landed  there  until  you 

380  took  off  again?  A  We  had  a  rest  period  of  21 
hours. 

Q  And  where  did  you  spend  your  rest  period?  A  In 
the  hotel  in  Newark,  the  Sheridan. 

Q  Did  you  have  a  co-pilot  who  assisted  you  in  the  oper¬ 
ation  of  your  ship  on  that  run?  A  Yes,  sir. 

Q  And  what  was  his  name?  A  Mr.  Roland  Brown. 


142 


Q  How  long  had  he  been  your  co-pilot  on  that  particu¬ 
lar  run,  prior  to  December  19,  1946?  A  Well,  next  pre¬ 
viously  he  had  been  two  months. 

Q  Did  he  land  in  Newark  with  you  the  day  before  the 
19th?  A  Yes,  sir. 

Q  On  the  run  from  Miami?  A  Yes. 

Q  And  did  he  stay  with  you  at  the  hotel  in  Newark? 
A  Yes,  we  stayed  in  the  same  room. 

Q  Can  you  tell  us,  please,  approximately  how  many 
hours  cf  sleep  you  had  before  the  19th,  from  the  time  you 
landed  in  Newark  until  you  left?  A  Well,  I  personally 
had  nine  hours. 

Q  Will  you  tell  us,  please,  whether  or  not  you  de- 

381  parted  from  your  hotel  for  the  field  together?  A 
We  were  due  out  about  a  little  before  five;  so  we  left 

the  hotel  at  about  3:30,  in  order  to  get  to  the  airport  at 
4  o’clock. 

Q  What  was  the  condition  of  the  weather  on  that  day? 
A  |  The  weather  was  very  favorable;  it  was  clear,  unlim¬ 
ited.  You  couldn ’t  want  better. 

Q  By  the  way,  what  was  the  name  of  the  airport  at 
Newark  that  you  were  due  to  take  off  from?  A  I  think 
they  call  it  the  Municipal  Airport  of  Newark. 

Q  How  long  before  the  19th  of  December  had  you  been 
operating  DC-4s  ?  A  Since  May  of  that  year. 

Q  Is  that  when  they  first  became  available  to  your  com¬ 
pany?  A  Yes,  sir. 

Q  And  that  was  the  type  of  plane  you  were  scheduled 
to  take  out  of  Newark  on  this  run,  was  it?  A  Yes,  sir. 

Q  When  you  reached  the  airport,  I  believe  you  said 
at  approximately  4  o’clock,  what  did  you  do?  A  The 
first  thing  we  do  is  to  check  in  to  the  operations  office,  to 
let  them  know  we  are  on  hand.  And  then  we  go  to  the 
Weather  Bureau  and  check  up  the  weather  along  the  route, 
i  and  study  the  winds  aloft,  in  order  to  determine 

382  what  altitude  would  be  the  best  for  that  leg. 

Q  And  did  you  do  that  on  that  occasion?  A 
Yes,  sir ;  we  always  do  that. 
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THE  COURT :  That  is  not  an  answer  to  the  question. 
The  question  is,  did  you  do  it  on  that  occasion? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  GALIHER : 

Q  What  else  did  you  do  on  that  occasion,  Captain?  A 
Well,  following  that,  we  went  to  the  operations  office  and 
filed  a  flight  plan,  which  is  a  standard  form  on  which  we 
place  the  altitude  at  which  we  expect  to  fly,  and  the  esti¬ 
mated  time  to  the  point  of  arrival,  and  also  the  estimated 
time  of  your  first  check  point — and  by  check  point  I  mean 
when  you  report  to  your  company  and  let  them  know  you 
have  passed  that  point,  so  that  they  can  let  other  traffic 
by  that  point. 

Q  What  sort  of  a  flight  plan  did  you  file  for?  A  We 
asked  for  2,000  feet. 

Q  And  did  you  file  for  instrument  or  for  contact?  A 
That  would  be  an  instrument,  which  would  give  you  an 
exclusive  right  to  that  altitude. 

Q  And  did  you  receive  an  instrument  flight  plan  or  an 
0.  K.  on  an  instrument  flight  plan?  A  We  did. 
383  Q  When  did  you  receive  the  0.  K.?  A  We  re¬ 
ceived  the  O.  K.  when  we  taxied  out  to  take  off. 

Q  Well,  before  you  did  that,  let  me  come  back  a  minute. 
What  else  did  you  do  before  getting  in  the  plane,  or  before 
moving  off  the  runway  or  the  ramp?  A  Well,  we  went 
out  to  board  the  airplane,  with  our  baggage  and  other 
equipment. 

That  is  done  at  least  10  minutes  before  departure,  and 
during  that  time  we  run  through  a  check  list — that  is,  a 
list  containing  about  30  tests,  30  items,  that  have  to  be 
checked,  one  after  the  other.  One  of  us  calls  off  the  item 
and  the  other  checks  it. 

MR.  BERNSTEIN:  If  Your  Honor  please,  I  don’t 
understand.  Is  that  what  he  did  on  this  occasion,  or  is 
that  just  a  question  of  habit? 

BY  MR.  GALIHER: 

Q  What  did  you  do  on  this  occasion?  A  We  did  it. 
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Q  Will  you  please  continue,  Captain?  A  These  items 
are  called  off  one  at  a  time. 

THE  COURT :  The  question  is  what  did  you  do  at  that 
time. 

BY  MR.  GALIHER : 

Q  You  keep  saying  “are.”  Don’t  tell  us  what  you 
usually  do,  but  what  you  did  on  that  occasion.  A  I 
called  off  the  items  or  the  tests,  and  Mr.  Brown 

384  checked  to  see  it  was  the  way  it  should  be,  before 
takeoff.  And  we  went  through  that  list  completely. 

Q  Will  you  tell  us  briefly  some  of  the  things  on  that 

list  that  vou  checked?  A  There  must  be  30  of  them.  The 
•> 

first  is  your  fuel,  the  amount  of  fuel,  the  amount  of  oil,  the 
amount  of  de-icing  fluid,  whether  your  hydraulic  pressure 
is  up,  switches  off,  gas  valves  on,  blow-out  valves  closed, 
and  clock  set,  the  altimeter  set  to  sea  level  pressure,  and 
to  the  particular  ground  pressure — those  two  may  be  dif¬ 
ferent — and  the  throttles  closed  and  the  gear  lever  down 
and  locked,  and  so  forth. 

Q  What  about  lights  and  things  of  that  sort?  A  And 
navigation  lights,  and  inverters,  and — 

Q  All  right,  sir.  And  what  did  you  find  the  condition 
of  those  instruments  to  be  in,  after  completing  the  check? 
Aj  They  were  all  perfect,  normal  and  operating. 

iQ  Now,  did  there  come  a  time  when  your  plane  was 
loaded  with  passengers?  A  Yes,  sir;  we  loaded  all  the 
passengers  in. 

Q  Your  compartment  is  separate  from  where  the  pas¬ 
sengers  sit,  is  it  not?  A  Yes,  sir;  there  are  two  doors 
between  us  and  the  passengers. 

385  Q  And  are  they  kept  locked — kept  shut,  rather? 
A  One  of  them  is  kept  locked. 

Q  Is  the  other  one  kept  shut?  A  Yes,  sir;  it  is  kept 
closed. 

Q  I  believe  you  told  us  that  originally  you  had  been 
scheduled  to  take  off  about  4:55.  Did  you  actually  take 
off  at  that  time?  A  No.  It  was  later  than  that,  on 
account  of  some  delay. 
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Q  Do  you  recall  actually  what  time  you  left  the  ramp? 
A  It  was  a  little  after,  10  after  the  hour,  or  about  12,  I 
should  say. 

MR.  BERNSTEIN:  If  the  Court  please,  this  is  con¬ 
tradiction.  The  defense  has  already  stipulated  the  time  he 
took  off. 

MR.  GALIHER:  All  right.  It  was  5:13  when  he  left 
the  ramp  and  5:22  when  his  wheels  took  off  the  ground. 
That  is  it  exactly,  isn’t  it,  Mr.  Bernstein? 

MR.  BERNSTEIN :  5 :22  I  think  is  the  stipulated  time. 

MR.  GALIHER:  Your  Honor,  I  just  checked  it  last 
night,  and  the  time  is  5 :13  they  left  the  ramp  and  5 :22  the 
wheels  actually  left  the  ground. 

BY  MR.  GALIHER: 

Q  What  was  that  interval  between  5 :13  and  5 :22 
386  consumed  by?  A  Well,  that  time  is  taken  up  by 
taxiing  out  to  the  takeoff  position,  and  sometimes  it 
entails  waiting  for  other  airplanes  to  take  off. 

Q  Do  you  recall  what  it  entailed —  A  But  in  this  case 
we  taxied  across  to  the  takeoff  strip,  and  there  we  went 
through  a  further  check,  and  ran  up  our  engines,  and  got 
clearance.  And  that  takes  five  minutes  or  more. 

Q  Did  there  come  a  time  on  that  occasion  when  you 
were  advised  that  another  plane  had  left  before  you?  A 
Yes,  sir. 

Q  And  at  what  time  did  you  receive  that  notification? 
A  That  was  just  before  we  took  off. 

Q  And  what  notification  did  you  receive  from  the 
Tower?  A  They  said  that  another  airplane  had  taken 
off  at  such  and  such  a  time,  and  they  would  have  to  give 
us  what  was  known  then  as  VFR  clearance,  which — 

Q  What  does  that  mean,  sir?  A  That  means  that 
w*e  should  navigate  with  reference  to  the  ground,  and  not 
to  go  into  clouds  or  near  clouds,  in  order  that  they  might 
not  obstruct  our  visibility.  In  other  words,  we  were  to 
watch  out  for  whatever  might  be  in  the  air,  other  than 
us. 
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387  Q  What  does  VFR  mean!  A  That  is  Visual 
Flight  Rules. 

Q  And  as  distinguished  from  what  other  type  of  flight 
rules?  A  Instrument  Flight  Rules. 

Q  And,  as  I  understand,  you  had  filed  for  an  instru¬ 
ment  flight  plan,  but  due  to  the  fact  that  this  other  plane 
had  taken  off  some  minutes  before  you  took  off,  you  were 
given  the  VFR,  the  Visual  Flight  Rules?  A  That  is 
right. 

Q  Now,  when  you  left  Newark  what  was  your  heading? 
A  240  degrees,  because  the  runway  is  at  240,  240  degrees. 
That  means  that  the  direction  of  the  takeoff  would  be  240 
degrees  from  a  northern  heading  to  the  right. 

Q  Then  after  taking  off,  how  long  did  it  take  you  to 
get  to  your  altitude  of  2,000  feet?  A  Four  minutes. 

Q  What  was  your  heading  from  that  time  on,  for  the 
next  distance  down  to  Philadelphia,  or  down  to  near  Phila¬ 
delphia?  What  heading  did  you  follow?  A  We  kept  that 
heading  until  we  got  to  northeast  Philadelphia. 

Q  Would  you  come  down  to  this  board,  please,  Captain? 

Would  you  please  stand  over  there  so  that  the  jury  can 
see? 

Now,  would  you  start  with  Newark,  where  you 

388  took  off,  and  describe  the  course  that  you  took  down 
to  northeast  Philadelphia  or  down  to  near  Philadel¬ 
phia?  A  There  is  the  starting  point.  We  came  right 
down  there,  just  a  little  to  the  right  of  this  point  here. 

Q  Now,  would  you  stop  there  for  one  minute,  and  tell 
us  what  this  is,  what  significance  it  has — pointing  to  what 
has  been  identified  as  the  fan  marker — and  what  did  you 
do  at  that  point?  A  That  is  a  fan  marker,  so-called, 
which  is  a  radio,  a  directional  radio  stream.  And  if  an 
airplane  is  equipped  to  receive  it,  when  you  go  through 
that,  the  vertical  radio  signal,  there  is  a  light  that  lights 
up  on  the  dashboard  and  remains  lit  all  the  time  you  are 
in  that  sector. 

And  there  is  also  an  aural  thing  you  hear  in  your  headset, 
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and  that  is  arranged  that  way  so  that  if  you  are  on  instru¬ 
ment  or  in  clouds,  you  can  tell  that  you  have  reached  that 
point,  and  it  is  at  that  point  we  make  the  report  to  our 
radio  station,  in  New  York,  and  tell  them  we  have  passed 
there,  and  they  in  turn  notify  the  Air  Traffic  Control  Cen¬ 
ter  so  they  can  let  other  airplanes  safely  into  that  sector. 

MR.  BERNSTEIN:  If  Your  Honor  please,  this  is 
about  the  tenth  time  the  witness  testifies  about  what  they 
do  or  what  the  habit  is,  instead  of  what  they  did  on  this 
occasion. 

MR.  GALIHER:  Your  Honor,  I  think  it  is  clear  that 
he  is  talking  about  what  he  did  upon  this  occasion. 

389  I  am  sorry  he  does  that,  but  I  cannot  help  that. 

BY  MR.  GALIHER: 

Q  Did  you  do  that  on  this  occasion?  A  I  was  ex¬ 
plaining  the  fan  marker,  I  believe. 

Q  Did  you  do  that  on  this  occasion?  A  Yes,  sir.  I 
think  I  was  coming  to  that. 

Q  Now  please  continue.  A  When  we  reached  that 
fan  marker,  we  notified  our  company  by  radio  that  we  had 
passed  that  point,  and  then  we  proceeded  down  towards 
northeast  Philadelphia. 

Q  Now,  did  there  come  a  time  when  you  got  in  the 
vicinity  of  Philadelphia,  when  you  changed  your  heading? 
A  At  northeast  Philadelphia. 

Q  Would  you  show  us  what  you  did?  A  I  changed 
the  course  from  240  degrees  to  250. 

Q  What  was  the  purpose  of  that?  A  It  was  to  avoid 
going  over  metropolitan  Philadelphia  as  much  as  possible, 
because  the  country  is  more  open  out  this  way,  and  also 
it  was  a  more  direct  course  to  where  we  wanted  to  go. 

Q  All  right,  sir.  Then  how  long  did  you  follow  that 
heading?  A  We  held  that  heading  until  we  got  around 
to  Bainbridge. 

Q  What  did  you  do  when  you  reached  Bain- 

390  bridge,  or  when  you  got  in  the  vicinity  of  Bain¬ 
bridge?  A  When  Bainbridge  went  under  our 

nose,  there  is  a  bend  in  the  airway  there ;  so  I  made  a  turn 
to  the  left  and  headed  toward  Baltimore. 
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!  Q  How  long  did  it  take  you  to  make  your  turn  at  that 
point?  A  Fifteen  seconds. 

Q  How  much  time  elapsed  after  that  time,  up  to  where 
the  accident  occurred?  A  Two  minutes. 

Q  Now,  after  completing  that  turn,  what  was  your 
heading?  A  In  the  neighborhood  of  230  degrees. 

Q  And  will  you  state  whether  or  not  you  followed  that 
heading  up  to  the  time  of  the  accident?  A  Yes,  sir,  we 
did. 

Q  Will  you  tell  us,  please,  where  you  were  looking? 
A  I  personally  was  looking  out  straight  ahead,  after 
having  looked  to  all  sides  previously.  And  Mr.  Brown 
was — 

i  Q  What  instructions  had  you  given  to  Mr.  Brown,  the 
co-pilot,  with  respect  to  route?  A  We,  knowing  that 
another  airplane  was  ahead,  I  said,  “You  watch  out  for 
that  airplane,  because  we  are  going  to  overtake  it  some 
place.” 

i  Q  Were  there  any  occasions  from  Newark  on 
391  when  it  was  necessary  to  check  your  intruments? 

A  Not  more  than  a  routine  check.  We  always  look 
at  the  instruments  every  few  seconds  to  see  that  every¬ 
thing  is — 

Q  Yes;  well,  did  you  check  your  instruments  in  the 
vicinity  of  Bainbridge  at  all?  A  No,  sir. 

Q  Will  you  tell  us,  please,  approximately  what  your 
speed  -was  just  before  the  accident  occurred?  A  We  had 
an  indicated  air  speed  of  202  to  205.  That  varies  a  little. 

Q  What  do  you  mean  by  “indicated  air  speed,”  Cap¬ 
tain?  A  Well,  the  air  speed  indicated  on  an  airplane  is 
usually — is  always — less  than  your  real  air  speed. 

i  Q  Will  you  tell  us,  please,  about  the  accident,  now,  and 
where  it  occurred,  as  near  as  you  can  recall?  A  It  was 
about  two  minutes,  as  I  say,  after  we  had  made  that  slight 
turn  to  the  left  and  were  heading  to  Baltimore,  when  Mr. 
Brown  happened  to  look  over  my  way,  in  a  routine  check, 
and  he  evidently  saw  something — 

MR.  BERNSTEIN :  I  object,  Your  Honor. 
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BY  MR.  GALIHER: 

Q  You  can’t  tell  us  what  he  saw.  A  I  can’t  say  what 
he  saw? 

Q  You  can  tell  us  what  you  did  and  heard.  You 

392  can  tell  us  that.  A  So  he  immediately  got  on  the 
controls,  and  pulled  up  as  hard  as  he  could,  and  at 

the  same  time  made  a  turn  to  the  right.  And  I  would  say 
two  seconds  after  he  started  to  pull,  there  was  an  impact. 

Q  Can  you  tell  us  what  change  in  direction  or  in  alti¬ 
tude  there  was  in  your  plane,  if  any,  from  the  time  he 
grabbed  the  controls  up  to  the  time  of  the  impact?  A 
Well,  I  would  estimate  he  pulled  up,  the  nose  up,  probably 
10  degrees,  and  was  making  a  turn  to  the  right.  That  is 
the  first  change  that  had  been  made. 

Q  Was  there  enough  time,  in  that  interval,  to  make  any 
change  to  the  right?  Do  you  recall  that?  A  It  was  a 
very  short  interval,  and  the  turn  wasn’t  very  much,  but 
there  was  some  turn. 

Q  You  did  not  see  this  other  plane  before  the  impact? 
A  I  did  not. 

Q  Now,  what  happened,  from  that  point  on,  Captain? 
Oh,  let  me  ask  you  this :  Can  you  tell  us  where,  on  your 
plane,  the  impact  occurred?  A  To  me  it  was  impossible 
to  tell,  although  my  judgment  was — 

MR.  BERNSTEIN:  I  object  to  any  further  answer, 
Your  Honor. 

THE  COURT:  I  sustain  it 
BY  MR.  GALIHER: 

393  Q  Did  you  look  at  the  damage  when  you  got  to 
Washington?  A  Yes,  sir. 

Q  Where  had  the  damage  occurred?  A  It  had  oc¬ 
curred  in  the  underside  of  the  tail  or  fuselage. 

Q  Would  you  come  back  and  resume  the  stand,  Captain? 
A  Thank  you. 

THE  COURT :  (To  Mr.  Galiher,  approaching  with  pho¬ 
tographs)  May  I  see  those? 

MR.  GALIHER:  Yes,  Your  Honor  (handing  up  photo¬ 
graphs). 
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(To  the  Deputy  Clerk:)  Would  you  please  mark  these 
Defendant’s  Exhibits  1  through  7? 

(The  photographs  were  marked  for  identification  as 
Defendant’s  Exhibits  1  through  7.) 

BY  MR.  GALIHER: 

Q  Captain  Kuhn,  I  show  you  some  photographs  here. 
Are  you  able  to  identify  this,  and  tell  us  what  they  are? 
Suppose  you  look  at  all  of  them.  A  Yes,  sir.  These  are 
pictures  of  the  under  part  of  the  cabin,  the  rear  of  the 
airplane  I  was  flying. 

Q  And  do  these  pictures  accurately  portray  the  damage 
which  you  found  on  your  plane  when  you  reached  Wash¬ 
ington?  A  Yes,  sir. 

394  MR.  GALIHER:  At  this  time  I  offer  these  in 
evidence. 

MR.  BERNSTEIN:  If  Your  Honor  please,  could  I  ask 
whether  the  captain  took  them  or  knew  when  they  were 
taken? 

THE  COURT:  I  beg  your  pardon? 

MR.  BERNSTEIN :  There  has  been  no  showing 
whether  the  pictures  were  taken  immediately  after  the 
collision  or  later  on.  I  would  like  to  find  out. 

MR.  GALIHER:  They  were  taken  within  several  days, 
bv  Del  Ankers,  at  1122  Vermont  Avenue,  Washington, 
D.  C. 

MR.  BERNSTEIN :  Does  the  captain  know  that?  May 
I  ask  a  few  questions  to  determine  the  captain’s  knowledge 
as  to  that? 

THE  COURT :  Very  well. 

MR.  BERNSTEIN:  Do  you  know  when  the  photo¬ 
graphs  were  taken? 

THE  WITNESS:  No. 

MR.  BERNSTEIN :  Do  you  know  by  whom  they  were 
taken? 

THE  WITNESS:  I  did  at  one  time,  but  I  would  have 
to  go  by  the  record,  myself. 

MR.  BERNSTEIN :  Do  you  know  whether  the  Eastern 
plane  had  been  the  shop  for  repair  when  they  were  taken? 
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THE  WITNESS:  No. 

MR.  BERNSTEIN:  I  submit,  Your  Honor,  the  photo¬ 
graphs  themselves  have  not  been  sufficiently  identified. 

THE  COURT:  Yes;  for  the  present,  I  will  sus- 

395  tain  the  objection. 

MR.  GALIHER:  Your  Honor,  I  will  later  bring 
down  the  photographer,  if  I  may  use  them  now  subject  to 
that  understanding — and  I  will  bring  down  a  witness 
to  the  taking  of  the  photographs. 

THE  COURT :  They  may  be  received,  subject  to  being 
stricken  out  later. 

(The  photographs  heretofore  marked  for  identification 
as  Defendant’s  Exhibits  1  to  7,  inclusive,  were  accordingly 
received  in  evidence.) 

(The  photographs,  Defendant’s  Exhibits  1  to  7,  were 
handed  to  the  jury.) 

BY  MR.  GALIHER: 

Q  Captain,  what  did  you  do  after  the  accident  occurred? 
A  We  leveled  off  the  airplane,  because  we  had  been  in 
this  climbing  turn,  and  noticed  quite  a  bit  of  vibration.  It 
seemed  to  emanate  from  the  tail;  and  we  closed  off  our 
power,  so  as  to  reduce  speed;  and  the  reduction  in  speed 
seemed  to  reduce  the  vibration.  So  we  established  a  speed 
of  about  120  to  130  miles  an  hour,  and  found  out  that  our 
controls  were  still  there,  and  then  headed  for  Washington. 

Q  And  did  you  land  safely  in  Washington?  A  Yes, 
sir.  Everything  was,  the  landing  part,  was  normal.  But 
not  being  too  sure  we  had  hydraulic  pressure  in  the  brakes, 
and  so  forth,  we  were  towed  in. 

396  MR.  GALIHER:  Your  witness.' 

Cross  Examination 
BY  MR.  BERNSTEIN: 

Q  Captain,  you  testified  a  moment  ago,  I  believe,  that 
you  were  flying  DC4s  for  seven  months  prior  to  the  time 
of  this  collision?  A  Yes. 

Q  Is  that  correct?  A  From  May,  previously. 
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Q  And  you  said,  in  the  flying  over  this  route,  from 
Newark  down  to  Miami,  you  had  flown  that  for  seven 
months?  A  I  had  flown  that,  off  and  on,  for  13  years. 

Q  And  continuously — how  long  continuously  prior  to 
the  accident  had  you  flown  that?  I  believe  you  said  seven 
months  ?  A  No.  I  had  been  flying  DC4s.  But  I  had  been 
on  this  run  about  five  months. 

iQ  You  are  sure  it  wasn’t  a  shorter  period  than  five 
months?  A  As  a  matter  of  record,  I  haven’t  looked  it 
up. 

Q  What  is  your  best  recollection  now  as  to  how  long 
you  had  been  on  this  run?  A  Five  months. 

Q  Tsn ’t  it  a  fact  that  in  the  CAB  investigation  into  this 
matter  you  testified  you  had  been  on  this  run  con- 

397  tinuously  only  since  September,  1946?  A  It  is 

1  possible.  I  probably  had  better  records  then,  and 

have  forgotten  it. 

1  Q  You  testified  a  moment  ago  that  on  an  instrument 
flight  plan  a  pilot  would  have  exclusive  right — exclusive 
right — at  that  altitude.  Is  that  correct?  A  He  had  the 
first  right  to  it. 

Q  And  anyone  else  would  have  to  avoid  him?  Is  that 
correct  ?  A  That  is  my  understanding. 

Q  And  you  were  cleared  on  visual  and  not  instrument 
flight  plan  ?  A  My  first  clearance  was  instrument. 

Q  Your  final  clearance.  A  The  final,  they  gave  us 
this  VFR  clearance,  which  was  tacked  onto  the  2,000  foot 
altitude. 

Q  Now,  you  recall,  do  you  not,  before  taking  off,  having 
received  the  message  from  the  control  tower  about  this 
other  plane  ahead  of  you?  A  Yes,  sir. 

Q  And  it  was  because  that  other  plane  was  ahead  of 
you  that  you  were  given  visual  flight  clearance,  because 
the  other  plane  had  a  priority  on  the  airway?  Is  that  cor¬ 
rect?  A  Well,  that  would  be  up  to  the  Air  Traffic  Con¬ 
trol.  I  presume  that  is  what  they  had  in  mind. 

398  Q  Isn’t  it,  as  a  matter  of  fact,  that  having  been 
given  VFR,  you  knew  someone  else  had  a  priority 
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and  yon  had  to  keep  a  visual  lookout?  A  We  knew  they 
were  ahead  of  us. 

Q  Isn’t  it  a  fact  that  you  were  told  in  that  message, 
which  you  acknowledged,  that  message  from  the  tower,  that 
there  was  a  DC-3  that  departed  earlier  from  Newark?  A 
Yes,  sir. 

Q  And  isn’t  it  also  a  fact  that  there  was  a  message 
from  the  tower,  and  you  acknowledged  that  message,  that 
the  DC-3  had  left  15  minutes  earlier?  A  Yes. 

Q  Now,  Captain,  what  is  the  normal  cruising  speed  of 
a  DC-3  ?  A  In  dead  air  they  make  around  168. 

Q  And  what  is  the  normal  cruising  speed  of  the  DC-4? 
A  About  230  miles  an  hour. 

Q  About  230  miles  an  hour?  A  Did  you  say  DC-4? 

Q  DC-4.  A  Yes. 

Q  And  what  were  you  cruising  at,  on  this  occasion? 
A  We  were  making  then  about  205  miles  an  hour. 

Q  What  was  your  indicated  air  speed?  A  It  was  202 
to  205. 

399  Q  At  the  speed  you  were  making,  and  assuming  the 
DC-3  ahead  of  vou,  about  which  vou  were  fore- 
warned,  as  you  have  admitted,  was  cruising  at  the  normal 
speed  you  have  indicated,  you,  of  course,  took  off  from  the 
runway  at  5:22,  did  you  not?  A  That  is  right. 

Q  And  you  knew  the  other  one  had  taken  off  15  minutes 
before. 

Now,  what  time  did  you  calculate  you  would  overtake 
that  DC-3  plane?  A  We  were  looking  for  it  from  the 
moment  we  left  the  airport — 

Q  My  question  is,  at  what  time  did  you  calculate  you 
would  overtake  it?  A  But  I  figured  I  would  overtake 
him  in  about  an  hour. 

Q  An  hour?  Will  you  tell  me  how  you  calculated  that 
hour,  Captain?  A  Well,  I  knew  when  the  DC-3  had  left 
Newark. 

Q  At  what  time  was  that?  A  It  left  at  zero  six. 

Q  And  you  took  off  at  what  time?  A  Twenty-two.  - 
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!  Q  And  how  much  overtaking  speed  did  you  have,  on 
that  other  plane?  A  The  rate  of  closing  would  be,  I 
would  have  to  figure  that. 

400  Q  You  haven’t  figured  that?  A  It  has  been 
figured,  but  I  didn’t  do  it. 

Q  Did  you  figure  it  that  day?  A  The  way  I  figure  is 
this,  if  a  DC-3  left  at  zero  six,  in  one  hour  he  should  be 
over  Baltimore.  I  have  flown  that  long  enough  to  know 
that  is  true,  if  you  go  straight  to  your  destination,  without 
any  undue  delay. 

Q  You  are  talking  about  going  straight  to  your  desti¬ 
nation.  Isn’t  it  a  fact  that  the  airways  do  not  go  straight 
to  the  destination  but  make  a  series  of  bends?  A  I  mean 
in  conformity  with  the  airways,  of  course. 

i  Q  So  you  figured  he  should  be  over  Baltimore  in  an 
hour,  from  the  time  he  took  off.  And  you  figured  you 
would  be  over  Baltimore  when?  A  I  don’t  know  what 
our  estimate  was.  We  estimated  it  from  Philadelphia. 
Our  estimate  over  Baltimore,  I  can’t  say  definitely,  but  it 
must  have  been  about  eight  minutes  after  this  occurred. 

Q  Suppose  I  tell  you  Captain,  that  an  Eastern  Air 
Lines  Company  check  pilot  has  calculated,  apparently  by 
normal  navigation  methods,  that  you  should  normally  about 
overtake  that  DC-3  at  6 :07 ;  would  you  say  he  was  wrong 
or  right? 

MB.  GALIHER :  I  submit,  Your  Honor,  this  gentleman 
is  not  in  a  position  to  answer  that  at  this  time,  on  the  basis 
of  counsel’s  question. 

401  THE  COURT :  Read  the  question. 

(The  pending  question  having  been  read  by  the 
reporter:) 

i  THE  COURT :  I  sustain  the  objection. 

BY  MR.  BERNSTEIN: 

Q  Do  you  know  how  to  use  an  air  computer,  Captain? 
A  Yes,  sir. 

MR.  BERNSTEIN  (to  defense  counsel) :  May  I  bor¬ 
row  the  one  you  have? 

(The  air  computer  was  handed  to  counsel.) 
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BY  MR.  BERNSTEIN: 

Q  Is  an  air  computer  like  this  used  by  pilots,  Captain, 
to  compute  distance  and  time,  relative  distance  and  time? 
A  Yes. 

Q  Was  such  a  computer  used  by  you  in  the  course  of 
aerial  navigation?  A  Yes. 

Q  Would  you  compute  for  me  on  that  computer,  using 
the  normal  rate  of  flying  of  a  DC-3  and  the  normal  rate 
of  flying  of  the  DC-4,  at  2,000  feet  each,  the  DC-3  taking 
off  at  5:07  and  the  DC-4  taking  off  at  5:22,  and  compute 
for  me  at  what  time  the  DC-4  should  overtake  the  DC-3, 
flying  the  same  route,  at  2,000  feet,  using  that  computer? 

A  I  can  ’t  do  it  with  this. 

Q  It  can’t  be  done? 

402  MR.  BERNSTEIN :  Thank  you,  Captain. 

MR.  GALIHER :  Did  you  say  you  couldn’t  do  it? 

MR.  BERNSTEIN :  He  said  it  couldn’t  be  done. 

THE  COURT :  Read  the  answer. 

THE  REPORTER  (reading) :  “Answer:  I  can’t  do  it 
with  this.” 

MR.  GALIHER:  “I  can’t  do  it  with  this,”  Mr.  Bern¬ 
stein. 

MR.  BERNSTEIN :  I  apologize.  I  thought  it  was  “it. ” 

BY  MR.  BERNSTEIN: 

Q  Now,  Captain,  you  testified  on  direct  examination, 
in  response  to  a  question  by  Mr.  Galiher,  that  after  you 
had  made  the  turn  at  Bainbridge  at  least  two  minutes 
elapsed  before  the  collision.  Is  that  correct?  You  are 
certain  about  that,  that  at  least  two  minutes  elapsed  be¬ 
tween  the  time  you  completed  the  turn  and  the  time  of  the 
impact?  A  I  am  certain  of  that. 

Q  You  are  absolutely  certain?  A  As  near  as  one 
could  be.  I  did  not  have  a  stop  watch. 

Q  Captain,  isn’t  it  a  fact  that  in  the  course  of  the  CAB 
investigation  of  this  collision,  in  response  to  a  question 
as  to  your  heading,  at  the  time  of  the  collision,  you  said 
something  about  its  being  between  250  and  230,  and  your 
answer  was  as  follows,  was  it  not? — 
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403  “Yes.  If  I  was  just  in  the  process  of  homing  on 
Washington,  I  hadn’t  reached  230,  and  if  I  had,  the 

heading  was  approximately  230.” 

Isn’t  it  a  fact  that  you  so  testified  at  the  CAB  hearing! 
A  If  it  is  there,  I  probably  did. 

Q  And,  again,  didn’t  you  also  testify  at  the  same  CAB 
hearing! — and  the  question  to  you  was : 

“Is  it  possible,  Captain,  that  you  were  actually  making 
that  change  when  the  accident  occurred!” 

And  isn’t  it  a  fact  that  you  answered  as  follows! — 

“It  is  possible,  but  I  don’t  think  that  is  the  way  it 
was.  .  .” 

404  In  other  words,  Captain,  at  the  time  of  the  CAB 
hearing,  you  were  not  certain  whether  you  were  in 

the  turn  or  not!  Isn’t  that  correct!  A  I  might  have 
said  that.  But  in  retrospect,  and  my  best  judgment  is,  we 
had  completed  the  turn. 

Q  In  other  words,  what  you  are  saying  is  that  imme¬ 
diately  after  this  accident,  when  this  investigation  was 
held,  you  were  not  certain  whether  you  were  in  the  turn; 
and  now,  two  years  later,  you  are  certain  it  was  two  min¬ 
utes  after  the  turn  that  the  collision  occurred! 

Your  memory  is  better  two  years  later,  than  it  was  at 
the  time!  Is  that  what  you  are  saying!  A  No. 

Q  Captain,  will  you  step  over  to  the  map,  please  ! 

Now  will  you  point  out,  please,  for  the  jury  where  Bain- 
bridge  is!  A  Here  (pointing  out). 

Q  Do  it  on  this  other  map,  please,  here.  A  Here 
(pointing). 

Q  All  right.  Now,  Captain,  use  this  map,  please,  and 
point  out  Bainbridge — and  hold  your  pencil  on  it  for  a 
moment,  if  you  will.  A  It  isn’t  on  this  map;  but  it  would 
be  right  about  there. 

Q  Isn’t  it  adjoining  Port  Deposit!  Isn’t  that 

405  another  name  it  is  known  by!  A  Port  Deposit  is 
right  on  the  river. 

Q  And  will  you  mark  that,  Captain,  with  an  X  right 
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there.  And  you  state  that  at  the  time  of  the  collision,  you 
were  in  the  heading  of  230,  is  that  right,  Captain?  A  Ap¬ 
proximately  that. 

Q  Now  will  you,  taking  the  compass  bearings  on  the 
corner  of  that  chart,  will  you  show  me,  or  show  the  jury, 
please,  from  that? 

You  have  just  marked  a  line  bearing  230,  and  tell  me 
where  it  carries  you.  A  To  there  (indicating). 

Q  Will  you  check  it  again,  please?  Captain,  isn’t  it  a 
fact  that  you  are  turning  your  pencil  up?  Bring  your 

pencil  up  straight. 

Am  I  doing  this  accurately?  A  You  need  another  line 
there  to  make  sure. 

Q  Is  that  accurate  (indicating)?  Would  you  like  to 
take  it  off  the  board  and  lay  it  down?  (The  map  having 
been  placed  horizontally:) 

Here  is  a  straight  edge.  Here  is  a  table;  it  will  mark 
better.  Take  230  and  transfer  it  from  the  X  down  and 
draw  a  line.  A  That  is  to  230. 

406  Q  Is  that  parallel?  A  Isn’t  it  parallel? 

Q  Well,  use  your  judgment.  A  I  think  it  is. 

Q  Where  does  that  carry  you,  directly,  Captain?  A 
To  the  right  of  the  Baltimore  range. 

Q  It  carries  you  directly  to  Washington?  Isn’t  that 
correct? 

MR.  BERNSTEIN :  Your  Honor,  may  I  have  the  jury 
have  a  view  of  this,  please? 

THE  COURT:  Very  well. 

BY  MR.  BERNSTEIN: 

Q  Captain,  will  you  point  to  the  line  you  have  drawn? 
Is  that  line  bearing  right  through  Washington? 

Is  that  the  line?  A  Right  down  through  here  (indi¬ 
cating  to  the  jury). 

(The  map  having  been  handed  to  the  jury :) 

Q  Would  you  resume  the  stand  again,  please,  Captain? 

THE  COURT :  The  jurors  will  be  excused  for  ten  min¬ 
utes. 

(The  jurors  having  left  the  courtroom:) 
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THE  COURT :  Captain,  don’t  talk  to  anyone  about  this 
case  until  you  take  the  stand  again  after  the  recess. 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  Ten  minutes. 

(Following  the  recess :) 

BY  MR.  BERNSTEIN: 

407  Q  Captain,  on  the  chart  you  just  marked,  from 
the  camp  you  passed  over  on  the  river,  the  course 
you  were  following  of  230  degrees  carries  you  directly  to 
Washington?  Isn’t  that  so,  as  you  have  drawn  it?  A 
That  line  would. 

Q  Carry  you  directly  to  Washington.  Isn’t  it  a  fact 
that  at  the  point  you  were,  at  Port  Deposit  or  Bainbridge, 
Maryland,  the  proper  heading,  to  be  on-course,  to  carry 
you  over  the  Baltimore  relay  station,  would  have  been 
around  250  degrees?  Isn’t  that  true?  A  No.  This  shows 
it  230,  doesn’t  it? 

i  Q  Would  you  just  read  the  chart  and  tell  me  what  the 
course  would  be,  to  be  on-course,  to  go  to  the  Baltimore 
relay?  A  The  course  wouldn’t  take  us  right  over  Balti¬ 
more  range.  It  would  be  about  two  miles  to  the  right,  or 
a  mile  and  a  half. 

Q  That  isn’t  my  question.  My  question  is,  at  the  the 
point  you  were  at  Bainbridge,  in  order  to  go  over  the  Bal¬ 
timore  relay,  isn’t  it  a  fact  that  your  proper  heading 
should  be  between  250  and  260  degrees,  magnetic?  A  No. 

i  Q  Well,  look  at  the  chart  and  tell  me.  A  That  head¬ 
ing  would  have  put  you  way  over  to  the  right  of  Relay,  and 
230  puts  you  right  over  Relay. 

40S  Q  The  230  carries  you  over  the  Baltimore  relay, 
that  line  you  have  drawn?  Isn’t  it  a  fact  that  you 
were  taking  a  short-cut  to  Washington  from  that  point, 
and  avoiding  the  Baltimore  relay?  A  Not  at  all. 

•  •  •  • 
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409  Roland  J.  Brown , 

called  as  a  witness  by  counsel  for  the  defendant,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
BY  MB.  GALIHEB: 

Q  Your  name  is  Boland  J.  Brown?  A  That  is  right. 

Q  What  is  your  occupation,  Mr.  Brown?  A  I  am  a 
pilot  for  Eastern  Air  Lines. 

Q  And  how  long  have  you  been  a  pilot  for  Eastern  Air 
Lines  ?  A  Four  and  a  half  years. 

Q  How  long  have  you  been  flying  airplanes?  A  Since 
1936. 

Q  Will  you  tell  us  your  background,  since  1936?  A  I 
flew  on  different  kinds  of  light  airplanes,  from  1936  until 
1941,  and  instructed  Army  cadets  in  1941  until  I  came  with 
Eastern  in  1945. 

Q  What  was  the  nature  of  your  duties  in  instructing 
Army  cadets?  A  I  was  civilian  instructor  in  primary 
and  basic  training. 

Q  And  since  1945  you  have  flown  for  Eastern?  A  That 
is  right. 

Q  How  many  hours  all  told  in  your  experience 

410  have  you  clocked?  A  Approximately  7500. 

Q  Since  you  have  been  with  Eastern,  what  type 
of  planes  have  you  flown?  A  Douglas,  DC-3s  and  DC-4s. 

Q  What,  generally,  was  the  route  or  has  been  the  route 
that  you  have  flown,  since  being  with  Eastern?  A  Most 
of  the  time  between  Miami  and  Chicago  and  Miami  and 
New  York. 

Q  Did  there  come  a  time  when  you  were  assigned  as 
co-pilot  to  Captain  Kuhn  on  a  DC-4?  A  That  is  right, 
approximately  two  months  before  the  accident. 

Q  About  two  months  before  December  19.  1946?  A 
That  is  right — two  to  three  months. 
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'  Q  And  what  was  your  run  after  being  assigned  to  Cap¬ 
tain  Kuhn  ?  A  From  Miami  to  New  York. 

Q  Prior  to  the  accident  on  December  19,  do  you  recall 
when  you  had  come  into  New  York  or  come  into  Newark, 
I  should  say?  A  Yes,  sir;  we  came  into  Newark  the  pre¬ 
vious  day. 

Q  And  wiiat  did  you  do  after  reaching  there?  A  We 
checked  in  with  our  company  and  then  went  to  the  Sheridan 
Hotel  where  we  laid  over  until  the  following  day. 

411  Q  And  how  many  hours  of  rest  period  did  you 
have  ?  A  Between  20  and  21. 

Q  And  how  many  hours  of  sleep  did  you  have  that 
night !  A  About  ten. 

Q  Did  there  come  a  time  on  the  next  day  when  you  and 
Captain  Kuhn  left  for  the  Municipal  Airport  at  Newark? 
A  That  is  right. 

Q  About  what  time  of  the  day  did  you  get  there,  do  you 
recall?  A  We  arrived  there  at  approximately  4  o’clock 
in  the  afternoon. 

Q  And  do  you  recall  what  time  you  were  to  take  off  in 
your  DC-4  that  afternoon?  A  Yes,  sir — 4 :55. 

I Q  What  did  you  do  after  reaching  the  airport?  A  We 
checked  in  with  the  company  and  studied  all  the  flight  in¬ 
formation  that  was  available,  and  studied  the  weather,  and 
then  decided  what  would  be  the  best  altitude  to  fly  from 
New  York  to  Miami. 

i  Q  What  was  that  altitude  ?  A  2,000  feet. 

iQ  What  about  the  flight  plan?  A  We  filed  a  flight 
plan  for  2,000  feet. 

Q  Did  there  come  a  time  when  you  went  over  to 

412  your  plane  and  checked  that?  A  That  is  right; 
we  went  over  to  the  plane  about  ten  or  fifteen  min¬ 
utes  before  the  scheduled  departure  time. 

Q  And  what,  briefly,  did  the  check  you  made  consist  of? 
A  Well,  to  check  all  the  radio,  all  of  the  flight  instru¬ 
ments,  and  to  check  the  time,  to  check  our  clocks  against 
the  company’s  clocks,  and  everything  that  was  on  the  check 
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list — the  lights,  the  navigation  lights,  the  manual  lights, 
and  numerous  other  items. 

Q  Do  you  have  any  idea,  exactly,  what  time  it  was  you 
finally  left  the  ramp  there?  A  I  believe  it  was  5:13. 

Q  Do  you  recall  what  time  it  was  when  your  wheels 
finally  left  the  ground?  A  Yes;  we  took  off  at  twenty- 
two. 

Q  At  5:22  p.  m.?  A  That  is  right. 

Q  Now,  did  there  come  a  time  when  you  received  infor¬ 
mation  from  the  tower  there  at  Newark  regarding  your 
flight  plan?  A  Yes,  sir — immediately  prior  to  takeoff. 

Q  And  were  you  advised  as  to  any  other  plane  that 
might  have  taken  off  prior  to  your  plane?  A  Yes,  sir; 
they  advised  a  DC-3  was  off  15  minutes  ahead  of  us,  at  the 
same  altitude. 

413  Q  And  what  flight  plan  did  you  have  assigned  to 
you?  A  They  assigned  us  2,000  feet,  CFR,  which 
means  Contact  Flight  Rules,  and  we  can  maintain  2,000 
feet. 

Q  Is  that  also  referred  to  as  VFR?  A  That  is  also 
what  it  is  called. 

Q  Those  two  terms  are  used  synonymously  as  distin¬ 
guished  from  Instrument  Flight  Plan?  A  That  is  right. 

Q  Where  you  fly  by  instrument. 

Now,  after  you  took  off  from  Newark,  do  you  recall  when 
for  the  first  time  a  check  was  made  with  Newark?  A 
Yes ;  our  first  position  report  is  at  Metuchin,  w’hich  is  about 
15  miles  southwest  of  Newark. 

Q  What  course  did  you  follow  from  that  point  on,  and 
what  was  your  speed,  approximately,  down  to  where  you 
reached  the  vicinity  of  Philadelphia?  A  Our  course  was 
240  degrees,  and  I  believe  our  speed  was  around  220. 

Q  Did  anything  eventful  occur  as  you  came  down  near 
Philadelphia?  A  No,  sir. 

Q  By  the  way,  what  did  you  duties  consist  of,  Mr. 
Brown?  What  assignment  did  you  have  in  connection 
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with  the  operation  of  the  plane?  A  Well,  my  du- 

414  ties  as  co-pilot  were  merely  to  watch  out  for  other 
traffic  and  take  care  of  the  log  and  the  radio  con¬ 
tacts. 

Q  Did  you  take  the  controls  at  any  time,  as  far  as  Phi¬ 
ladelphia?  A  No,  sir. 

Q  And  when  you  say  you  were  keeping  tract  of  the  log, 
and  what  was  the  other  thing  you  mentioned?  A  That 
is  all — the  radio  contacts. 

Q  The  radio  contacts.  What  did  that  consist  of? — the 
radio  contacts  and  the  log  you  speak  of?  A  Well,  the 
radio  contacts  we  make  with  the  company,  our  position 
reports,  and  give  them  the  time  over  the  position,  all  of 
the  compulsory  reporting  points,  to  indicate  our  next  step ; 
and  those  are  all  entered  in  the  log. 

Q  And  what  were  your  other  duties?  A  To  watch  for 
other  traffic. 

Q  You  mean,  other  airplanes?  A  That  is  right. 

Q  Can  you  tell  us  your  position  in  the  cockpit  where 
you  sat,  with  respect  to  where  Captain  Kuhn  sat?  A 
There  are  two  seats,  and  Captain  Kuhn  sat  on  the  left  and 
I  was  on  the  right. 

!  Q  The  two  seats  were  parallel?  A  Yes. 

415  Q  So  that  you  both  sat  side  by  side?  A  That 
is  right. 

Q  As  you  reached  northeast  Philadelphia,  was  there 
any  change  in  the  heading?  A  We  changed  heading,  yes. 

Q  And  what  was  the  change  in  heading?  A  About 
10  degrees. 

Q  And  what  was  the  purpose  of  that?  A  There  is  a 
turn  in  the  airway  at  southwest  Philadelphia. 

Q  After  leaving  Philadelphia,  did  you  make  any  turn? 
A  No. 

Q  Subsequently,  when  you  reached  a  point  in  the  vicin¬ 
ity  of  Bainbridge,  what  if  anything  happened? 

MR.  BERNSTEIN:  I  object,  if  Your  Honor  pleases. 
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That  is  leading  the  witness.  He  can  ask  him  if  there  were 
subsequent  turns,  and  where. 

BY  MR.  GALIHER: 

Q  You  told  us  there  was  no  turn  after  leaving  Phila¬ 
delphia.  How  far  did  you  proceed  after  that  point —  A 
Before  we  made  a  turn? 

Q  Yes.  A  We  made  a  turn  just  shortly  before  reach¬ 
ing  Bainbridge,  about  a  mile  or  a  half  mile  before  reaching 
Bainbridge. 

Q  Do  you  have  any  idea  how  long  it  took  you 

416  to  make  that  turn?  A  I  would  imagine  about  10 
seconds  or  so — 10  or  15  seconds. 

Q  And  what  was  the  purpose  of  that?  A  There  was 
a  turn  in  the  airway  there,  shortly  after  passing  Bain¬ 
bridge,  toward  Washington. 

Q  And  what  sort  of  a  turn  is  it?  A  In  which  direc¬ 
tion? 

Q  Yes,  sir.  A  It  is  a  turn  to  the  left. 

Q  Will  you  tell  us,  please,  how  much  time  elapsed  after 
that  turn,  before  the  accident  occurred?  A  I  don’t  re¬ 
member  exactly,  but  as  far  as  I  can  tell,  it  was  a  couple  of 
minutes. 

Q  After  that  turn  was  completed,  what  was  your  head¬ 
ing?  A  I  don’t  remember  the  exact  heading;  I  wasn’t 
flying  at  that  time. 

Q  In  what  direction  was  your  plane  flying?  In  other 
words,  what  was  the —  A  After  the  turn  was  completed, 
we  were  heading  toward  Baltimore. 

Q  And  what  was  the  altitude  of  your  plane  at  that 
point?  A  2,000  feet. 

Q  And  can  you  tell  us  whether  or  not  it  was  trav- 

417  eling  flight?  A  Yes,  it  was  traveling  in  level  flight. 

Q  Did  there  come  a  time  when  you  noticed  some¬ 
thing  unusual  occurring;  and,  if  so,  will  you  please  tell  us 
what  if  anything  you  saw?  A  Well,  shortly  after  passing 
Bainbridge,  I  was  looking  out  the  right  window,  looking 
out  for  any  traffic  there  might  be  around  there;  and  I 
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shifted  my  attention  from  the  right  window  to  the  left,  and 
saw  this  airplane  approaching  to  my  left,  at  the  same  alti¬ 
tude;  and  Captain  Kuhn  was  flying  at  the  time,  and  I 
seized  the  controls  and  started  to  climb  to  the  right — 

ME.  BERNSTEIN :  What  is  that? 

THE  WITNESS:  I  seized  the  controls  and  started  to 
climb  to  the  right,  in  an  attempt  to  avoid  a  collision. 

BY  MR.  GALIHER : 

Q  Will  you  tell  us  from  what  direction  this  airplane 
was  coming  toward  you?  A  As  close  as  I  can  tell,  it  was 
coming — 

MR.  BERNSTEIN :  Your  Honor,  I  would  like  the  wit¬ 
ness  to  testify.  I  think  Mr.  Galiher  is  putting  the  answers 
in  his  mouth. 

MR.  GALIHER:  I  didn’t  understand  that;  but  I  will 
ask  the  question  over  again. 

i  THE  COURT :  Speak  up,  Mr.  Witness,  so  you  can  be 
heard. 

418  BY  MR.  GALIHER: 

Q  Tell  us  where  this  airplane  was  coming  from. 
A  The  airplane  appeared  to  be  coming  from  about  a  60 
degree  angle  from  my  left. 

Q  And  how  much  time  elapsed  from  the  time  you  first 
saw  it  up  until  the  happening  of  the  accident?  A  Very 
little — two  or  three  seconds,  maybe  four. 

i  Q  Now,  can  you  tell  us  what  observation  you  made  as 
to  what  the  airplane  was  doing  when  you  first  saw  it?  A 
The  airplane  appeared  to  be  in  a  shallow  bank  to  the  left, 
approximately  a  20  degree  bank  to  the  left. 

Q  What  happened  to  your  plane  when  you  grabbed  the 
controls  and  pulled  them? 

I  Did  you  pull  them  easily  or  violently?  A  Violently. 

Q  What  happened  then?  A  We  started  a  climbing 
turn  to  the  right;  and  as  soon  as  that  climbing  turn  was 
started,  there  was  an  impact. 

Q  Can  you  tell  us  how  much  change  there  was  in  direc¬ 
tion  or  in  the  altitude  of  your  plane?  A  I  would  imagine 
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about  maybe  not  over  10  or  15  feet,  and  I  tbink  the  nose 
was  probably  up  at  about  a  10  or  15  degree  angle,  with  a 
shallow  right  turn  having  been  started. 

Q  Do  you  have  any  idea  where  the  impact  oc- 

419  curred  on  your  plane?  A  I  was  pretty  sure  it  was 
somewhere  in  the  vicinity  of  the  tail. 

Q  What  happened  after  the  impact?  A  I  immedi¬ 
ately  closed  the  throttles  and  slowed  the  airplane  down  and 
tested  the  controls,  to  see  whether  we  still  had  a  tail  on 
it.  And  at  that  time,  immediately  after  that,  the  captain 
radioed  the  company  in  Washington  and  advised  them  of 
the  accident. 

Q  Where  did  your  plane  then  go  to?  A  We  proceeded 
on  to  Washington. 

Q  Did  you  make  a  safe  landing  in  Washington?  A 
Yes,  sir. 

MR.  GALIHER :  That  is  all. 

Cross  Examination 
BY  MR.  BERNSTEIN: 

Q  Now,  Mr.  Brown,  after  you  left  southwest  Philadel¬ 
phia,  what  course  were  you  on,  magnetic?  A  I  believe  it 
was  around  250  degrees. 

Q  Would  it  be  more?  What  do  you  mean  by  “around 
250”?  A  The  captain  was  flying  at  that  time,  and  I  don’t 
remember  the  heading. 

Q  Were  you  on  the  same  heading  as  you  came  over 
Bainbridge  ?  A  I  believe  we  were,  yes. 

420  Q  Was  the  turn  made  before  or  after  reaching 
Bainbridge?  A  Just  slightly  before,  a  mile  or  a 

mile  and  a  half. 

Q  You  are  certain  it  was  before?  A  Yes. 

Q  How  much  of  a  turn  was  made?  A  I  don’t  remem¬ 
ber  the  number  of  degrees. 

Q  Do  you  have  any  recollection  of  the  approximate 
number?  A  Oh,  probably  around  20  degrees. 
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Q  You  are  certain  it  could  not  have  been  more!  A 
No,  I  am  not  certain. 

iQ  You  feel  it  was  around  20!  A  Yes. 

Q  Do  I  understand  you  correctly  that  you  stated  a 
moment  ago  that  about  two  minutes  elapsed  from  the  time 
the  turn  was  completed  until  the  collision!  A  As  well 
as  I  can  remember,  yes. 

iQ  Isn’t  it  a  fact  that  at  the  CAB  investigation  into 
this  matter  you  were  asked  the  question  specifically — 

“Do  you  recall  whether  or  not  that  new  heading  had  been 
completed  prior  to  the  accident!” 

— and  isn ’t  it  a  fact  that  you  answered — 

“No,  I  don’t  recall.” 

421  A  I  might  have,  to  the  best  of  my  recollection. 

Q  Did  you  so  answer  a  question  at  the  time  of 
the  CAB  investigation !  A  I  believe  I  did,  yes. 

Q  So  at  the  time  of  the  investigation,  which  immedi¬ 
ately  followed  the  accident,  you  didn’t  recall  whether  or 
not  the  turn  had  been  completed;  but  now,  more  than  two 
years  later,  are  you  stating  you  remember  the  turn  had 
been  completed  two  or  three  minutes  before!  A  To  the 
best  of  my  knowledge,  because  I  am  sure  we  were  in  level 
flight  when  we  saw  this  airplane. 

iQ  Why  is  it  now  you  have  a  different  recollection  than 
you  had  at  the  time  of  the  accident!  A  I  don’t  have  a 
different  recollection. 

Q  At  the  time  of  the  accident  you  testified  you  didn’t 
recall  whether  the  turn  was  completed.  Now  you  say  it 
was  completed  two  minutes  before.  A  I  say  approxi¬ 
mately,  as  closely  as  I  can  remember,  the  turn  had  been 
completed  before  that. 

Q  What  is  your  testimony  now!  Just  when  was  the 
turn  completed,  with  relation  to  the  accident?  A  As  well 
as  I  remember,  it  was  completed  before. 

iQ  And  two  minutes  before?  A  A  minute  or  two,  ap¬ 
proximately. 
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Q  So  when  you  testified  before  this  CAB  hear- 

422  ing,  “I  don’t  recall” — those  are  your  words  at  the 
time — you  were  not  telling  the  truth!  A  Yes,  I 

was  telling  the  truth. 

Q  In  other  words,  you  didn’t  recall;  but  two  or  three 
years  later,  you  suddenly  recall. 

THE  COURT :  I  think  that  is  sufficient. 

MR.  BERNSTEIN :  All  right,  Your  Honor. 

BY  MR.  BERNSTEIN : 

Q  Isn’t  it  a  fact  that  at  the  CAB  hearing  when  you 
were  asked  how  much  turn  was  made,  you  said  approxi¬ 
mately  35  degrees?  A  I  believe  at  that  time  they  were 
asking  about  the  amount  of  the  turn  in  the  airway,  which 
is  approximately  35  degrees. 

Q  Suppose  I  read  the  question  and  answer,  and  you  can 
tell  me  whether  or  not  it  is  correct.  A  All  right. 

Q  “Well,  after  passing,  say,  Bainbridge,  would  he 
change  his  heading?” — speaking  of  Captain  Kuhn,  now; 
and  your  answer  was,  was  it  not,  “Approximately  there, 
yes.”? 

Was  that  your  answer  to  that  question? 

MR.  GALIHER:  If  Your  Honor  please,  if  Mr.  Bern¬ 
stein  is  going  to  read  from  that,  I  suggest  that  he  start 
with  the  one  before  the  one  he  started  with,  so  that  the  true 
picture  can  be  given. 

423  MR.  BERNSTEIN:  AH  right;  I  will  read  the 
one  before. 

BY  MR.  BERNSTEIN: 

Q  The  questions  and  answers  were  as  follows,  were 
they  not? — and  you  tell  me  whether  or  not  they  are  correct. 
This  is  the  CAB  investigation  after  the  accident — 

* 1  Question :  Would  you  know  whether  or  not  he  ’  ’ — Cap¬ 
tain  Kuhn,  of  course — “  changed  the  heading  after  he  left 
Philadelphia,  to  DF,  say,  on  Washington? 

“Answer:  No,  not  on  Washington  out  of  Philadel¬ 
phia.” 

Is  that  correct?  A  I  believe  so. 
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Q  And  wasn  't  the  next  question  to  you — 
i  “Well,  after  passing,  say,  Bainbridge,  would  he  change 
his  heading ?” 

And  was  your  answer  to  that — 

“Approximately  there,  yes.” 

A  That  is  right. 

Q  And  the  next  question  to  you  was — 

“How  much ?  J ust  approximately  how  much  ? 

— referring  to  Bainbridge  and  the  turn.  A  Yes. 

Q  And  your  answer  was,  was  it  not — 
i “Well,  it  would  be  about  approximately  35  degrees,  I 
imagine.” 

A  That  is  right. 

423- A  Q  And  the  next  question  was — 

i  “Approximately  35  degrees  in  which  direction, 

to  the  right  or  left ?  ' 9 

— and  you  answered  it  was  to  the  left,  did  you  not?  A 
That  is  right. 

424  Q  So  at  the  time  of  the  investigation  which  im- 
i  mediately  followed  the  accident,  you  said  the  turn 
was  35  degrees?  A  No;  I  wasn't  talking  about  the  turn 
he  made.  We  were  talking  about  the  turn  that  would  be 
made,  the  turn  in  the  airway. 

Q  So  you  were  not  talking  about  what  Captain  Kuhn 
was  doing;  you  were  talking  about  a  hypothetical  situa¬ 
tion?  A  I  was  talking  about  what  Captain  Kuhn  would 
do,  the  turn  that  would  be  made  at  that  position. 

•  Q  And  you  say  now  what  you  testimony  was  is  that 
what  he  should  have  done  was  35  degrees  ?  A  From  that 
question,  yes,  the  turn  that  would  be  made  there  would  be 
approximately  35  degrees. 

Q  Now,  after  the  accident,  certain  radio  messages  were 
dispatched  from  your  plane,  were  they  not?  A  That  is 
right. 

i  Q  To  whom?  A  To  our  company's  radio  at  Wash¬ 
ington. 

Q  And  who  dispatched  those  radio  messages?  A  Cap¬ 
tain  Kuhn. 
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Q  Did  you  hear  the  message  he  was  making?  A  Yes, 
sir. 

Q  You  had  your  earphones  on?  A  Yes,  sir. 

Q  And  you  could  hear  everything  he  said? 

425  A  Yes,  sir. 

Q  Isn’t  it  a  fact  that  he  transmitted  the  message 
that  “We  appeared  to  have  hit  a  ‘widgeon,’  ”  when  asked 
what  you  hit?  A  I  don’t  remember  that. 

Q  You  don’t  remember  that?  A  No;  I  believe  there 
was  something  said  about  that,  but  I  don’t  know  for  sure. 

Q  You  don’t  remember  who  said  it?  A  No,  I  don’t. 

Q  What  is  a  “widgeon,”  incidentally?  A  A  “wid¬ 
geon”  is  a  twin-engine  amphibion. 

Q  Does  a  twin-engine  amphibion  look  anything  like  this 
DC-3  plane?  A  No. 

Q  It  is  altogether  different?  A  That  is  right. 

Q  You  testified  a  moment  ago  that  you  were  scheduled 
to  take  off  from  Newark  at  4 :55  ?  A  That  is  right. 

Q  And  you  didn ’t  actually  take  off  until  5 :22  ?  A  That 
is  right. 

Q  So  you  were  some  27  minutes  late  taking  off  out  of 
Newark?  A  That  is  right. 

426  Q  And  itsn’t  it  a  fact,  then,  that  if  you  had 
cruised  at  your  normal  cruising  speed  out  of  New¬ 
ark,  you  would  have  been  late  on  arrival  at  Washington? 
A  That  is  right,  yes. 

Q  Or  arrival  over  Washington?  A  Yes. 

Q  In  other  words,  you  were  late  leaving?  A  That  is 
right. 

Q  And  you  had  to  make  up  time.  A  No.  There  is  no 
way  to  compulsorily  make  up  time. 

Q  And  were  you  trying  to  make  up  time?  A  No.  We 
were  using  normal  cruising  power. 

Q  And  what  is  normal  cruising  power?  A  I  don’t 
remember  exactly  on  the  DC-4s.  I  had  been  flying  DC-3s. 

Q  Have  you  ever  been  cleared  to  command  or  control 
a  DC-4?  A  No,  sir. 
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Q  And  yet  you  seized  the  controls  from  your  captain 
at  the  time  prior  to  this  accident?  A  That  is  right. 

Q  Do  you  know  the  approximate  cruising  speed  of  a 
DC-3,  with  normal  load?  A  Yes,  sir. 

427  Q  What  is  it?  A  At  2,000  feet  it  would  be 
about  160  to  165  miles  an  hour. 

Q  And  what  would  be  the  normal  cruising  speed  of  the 
DC-4  under  the  same  conditions?  A  About  210. 

Q  So  what  would  that  differential  be?  A  About  50 
miles  an  hour — 50  to  55  miles  an  hour. 

Q  You  took  off  at  5:22  you  testified?  A  That  is  right. 

Q  Prior  to  your  takeoff  you  were  advised  that  the  DC-3 
had  cleared  15  minutes  earlier?  Isn’t  that  a  fact?  A 
That  is  right. 

Q  Following  the  same  route.  A  Right. 

Q  And  at  the  same  altitude?  A  Yes,  sir. 

Q  And  you  were  denied  an  instrument  flight  plan  and 
put  on  a  visual  flight  plan,  because  of  this  prior  plane 
being  ahead  of  you?  A  That  is  right. 

Q  And  having  an  exclusive  right  or  control  of  the  air- 
wav?  Isn’t  that  correct?  A  That  is  right. 

Q  Will  you  tell  me  what  time  you  expected  to 

428  overtake  that  DC-3?  A  We  expected  it  to  be  some¬ 
where  in  the  vicinity — 

Q  I  didn’t  ask  that  question.  I  said  at  what  time. 
A  About  50  minutes  or  so  after  our  takeoff. 

Q  About  50  minutes  after  your  takeoff.  How  do  you 
compute  that?  Will  you  tell  me?  A  I  just  computed  it 
roughly  in  my  head.  The  difference  in  the  speed  is  50  to  55 
miles  an  hour. 

Q  Suppose  you  compute  it  out  loud  for  me  now.  You 
have  told  me  the  differential  in  speed  is  50  to  55  miles  an 
hour.  Will  you  compute  it  for  us,  how  you  arrived  at  that 
overtaking  time?  A  No;  I  just  computed  it  roughly  in 
my  head. 

Q  Will  you  do  it  roughly  for  us  now?  A  I  don’t 
know  what  you  mean. 
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Q  Speak  out  loud.  Do  the  mathematics  out  loud,  as  to 
arriving  at  the  overtaking  time. 

You  have  already  computed  the  DC-4  had  an  overtaking 
speed  of  about  50  to  55  miles  an  hour.  Now  will  you  com¬ 
pute  out  loud,  taking  paper  and  pencil,  if  you  will,  and  tell 
us  how  you  did  it?  A  I  didn’t  use  a  paper  and  pencil. 
They  were  off  15  minutes  ahead  of  us. 

MR.  GALIHER:  If  Your  Honor  pleases,  I  think  he 
has  computed  it  in  his  head. 

THE  COURT :  I  think  it  is  a  proper  question. 

429  MR.  GALIHER:  Very  well,  sir. 

THE  WITNESS:  They  were  off  15  minutes 
ahead  of  us,  and  the  difference  in  speed  would  be  some¬ 
where  between  50  and  55  miles  an  *hour ;  and  in  15  minutes, 
at  50  miles  an  hour,  it  would  be  about — 15  minutes — I  don’t 
know — just  a  rough  estimate — 

BY  MR.  BERNSTEIN: 

Q  You  can’t  compute  it  out,  now?  A  Not  exactly,  no. 
Q  Can  you  use  an  air  computer?  A  Yes. 

Q  Do  you  use  it  in  your  aerial  navigation?  A  To 
figure  our  ground  speed,  yes. 

MR.  BERNSTEIN:  Is  Mr.  Kelley  here? 

MR.  GALIHER:  No. 

MR.  BERNSTEIN:  Mr.  Marshal,  will  you  find  Mr. 
Kellev,  please,  to  get  his  computer? 

*  BY  MR.  BERNSTEIN: 

Q  Do  you  happen  to  have  an  air  computer  on  you? 
A  No. 

MR.  GALIHER:  If  Your  Honor  pleases,  I  am  now 
informed  that  Mr.  Kelley  has  left.  He  approached  me 
during  the  recess  and  asked  if  he  would  be  needed  any 
longer,  and  I  told  him  he  would  not  be  needed.  So  I 
assume  he  has  left  the  courthouse. 

430  MR.  BERNSTEIN:  Well,  Your  Honor,  I  will 
have  to  waive  the  use  of  the  computer,  then. 

THE  WITNESS:  It  seems  fairly  simple,  if  they  were 
off  15  minutes  ahead  of  us,  and  with  the  differential  in 
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speed  of  50  miles  an  hour,  which  would  take  approximately 
an  hour — 

BY  MR.  BERNSTEIN: 

Q  You  are  sure  it  would  not  be  about  45  minutes?  It 
would  be  about  45  minutes,  wouldn’t  it?  If  you  take  that 
15;  minutes  off,  you  would  have  exactly  45  minutes,  after 
you  took  off,  and  an  hour  after  they  took  off?  A  That 
is  right. 

Q  So  if  you  took  off  at  5 :22,  it  would  be  6 :07 ?  A  That 
is  right. 

Q  Isn’t  that  correct?  A  That  is  right. 

Q  And  at  what  time  did  the  collision  occur?  A  I 
don’t  remember  exactly;  I  think  about  two  or  three  min¬ 
utes  after  the  hour.  I  am  not  sure  of  that  time. 

Q  You  sav  you  passed  over  Camp  Bainbridge?  A 
That  is  right.* 

Q  Just  before  the  collision?  A  Yes. 

Q  Ts  that  X  marked  on  this  chart  where  Camp  Bain¬ 
bridge  is?  This  line  here  is  what?  A  That  is  the  north 
leg  of  the  Baltimore  range. 

431  Q  And  this  is  what?  A  That  is  the  northeast 
leg  of  the  Washington  range. 

Q  Isn ’t  it  a  fact  that  the  course  would  carry  you  to  the 
intersection,  if  you  followed  the  course  properly,  it  would 
go  to  the  intersection  of  those  two  legs?  A  Not 
that  intersection. 

Q  Which  intersection?  A  It  would  be  this  intersec¬ 
tion  of  the  Washington  range. 

Q  Where  would  that  be?  Where  I  am  pointing?  A 
Just  to  the  north  of  that. 

Q  Will  you  mark  an  X  where  that  intersection  is?  A 
T  can’t  mark  it  right  there,  because  the  leg  doesn’t  come 
down  far  enough. 

Q  Mark  the  point  where  it  would  be.  A  It  would  be 
right  about  there. 

Q  So  that  if  you  were  at  Bainbridge,  you  would  head 
for  that  point  ?  Is  that  correct  ? — after  leaving  Bainbridge  ? 
A  Oh,  wait  a  minute.  This  is  the  wrong  one,  here. 
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Q  Then  suppose  you  correct  it.  A  It  is  right  about 
here. 

Q  That  is  the  one  I  originally  pointed  to,  isn’t  that 
correct?  A  No;  here. 

Q  I  am  sorry.  So  you  would  go  from  this  point 

432  to  this  point. 

Now  will  you  take  a  compass  and  lay  it  on  there 
and  tell  me  what  is  the  heading  between  those  two  points? 

Would  you  like  to  lay  it  on  the  table  and  compute  it? 
I  am  laying  a  paper  across  from  Camp  Bainbridge  to  the 
point  you  just  noted  for  me,  where  you  would  have  to  head 
after  leaving  Bainbridge.  Isn’t  that  correct?  A  Yes. 

Q  Does  that  lay  off  this  line,  and  laying  this  down 
parallel — will  you  read  me  off  the  heading  after  leaving 
Bainbridge?  A  It  should  be  the  same  as  the  heading  in 
the  southwest  leg. 

Q  And  what  is  that  heading?  A  260  degrees. 

Q  260  degrees  should  be  your  heading  after  leaving 
Bainbridge,  to  be  on  course?  Is  that  correct?  A  Yes. 

Q  And  a  220  degree  heading  at  Bainbridge  would  carry 
you  directly  into  Washington?  A  No;  it  would  take  you 
over  Baltimore. 

Q  230  would  take  you  over  Baltimore.  You  are  certain 
of  that?  A  I  would  have  to  calculate  it. 

THE  COURT:  Can  the  jurors  hear  the  witness? 

433  BY  MR.  BERNSTEIN: 

Q  If  you  would  step  around  here. 

Will  you  tell  me  where  a  230  degree  heading  would  take 

vou?  A  I  can’t  do  it  with  that. 

» 

Q  You  can’t  do  it  correctly?  A  No. 

Q  You  say  the  heading  from  Bainbridge  to  that  point 
would  be  260  degrees?  I  want  to  be  certain  of  this. 

If  you  need  time,  calculate  it  out.  A  No;  it  would  be 
a  little  less  than  that.  It  would  be  about  250. 

Q  Between  250  and  260?  A  It  would  be  about  250. 

Q  To  be  on  course?  A  Yes. 

Q  Thank  you. 
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MR.  BERNSTEIN:  I  have  completed,  Your  Honor. 
MR.  GALIHER:  Are  you  through  with  this  witness? 
MR.  BERNSTEIN:  I  may  need  him  myself. 

THE  COURT:  I  think  the  cross  examination  of  wit¬ 
nesses  should  be  done  at  the  proper  time,  and  not  keep 
them  here  indefinitely,  unless  you  wish  to  make  them  your 
own  witness. 

MR.  BERNSTEIN:  That  is  what  I  may  desire  to  do, 
Your  Honor.  I  will  let  opposing  counsel  know, 

434  Your  Honor,  by  2  o’clock  this  afternoon,  which  I 
don’t  think  is  too  much  leeway  to  ask. 

MR.  GALIHER:  I  have  one  question  to  ask  this  wit¬ 
ness,  then,  Your  Honor. 

THE  COURT:  Very  well. 

Redirect  Examination 
BY  MR.  GALIHER: 

iQ  Had  you  flown  DC-3s  and  4s  before  December  19, 
1946?  A  Yes,  sir. 

Q  Had  you  on  many  occasions?  A  Yes,  sir. 

MR.  GALIHER:  That  is  all  I  have  to  ask. 

THE  COURT:  Step  down. 

(The  witness  left  the  stand.) 

i  MR.  GALIHER :  At  this  time,  if  Your  Honor  pleases,  I 
would  like  to  read  into  evidence  a  deposition  of  Sidney  D. 
Berman,  an  engineer  of  the  Civil  Aeronautics  Administra¬ 
tion. 

MR.  BERNSTEIN:  If  Your  Honor  pleases,  I  think 
there  are  some  questions  as  to  the  admissability  of  that. 
THE  COURT :  Let  me  see  it. 

(At  the  bench:) 

MR.  SILBERBERG:  If  Your  Honor  pleases,  our  ob¬ 
jections  go  to  the  deposition  as  a  whole,  rather  than  to  the 
specific  questions. 

THE  COURT:  You  object  to  it  as  a  whole? 

435  MR.  BERNSTEIN:  The  entire  taking  of  it,  on 
two  grounds,  which  I  will  explain  to  Your  Honor. 
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THE  COURT :  Let  me  hear  it. 

MR.  BERNSTEIN :  In  the  first  place,  there  is  no  show¬ 
ing  there  is  an  attempt  to  bring  Mr.  Berman  here.  He  is 
stationed  in  Washington  and,  as  far  as  we  know,  is  avail¬ 
able  for  the  trial. 

But  my  principal  objection  is  this :  The  Civil  Aeronau¬ 
tics  statute  specifically  makes  inadmissible  in  any  court  of 
law  any  reports  or  investigations  by  CAB. 

THE  COURT :  That  is  not  to  the  deposition  as  a  whole. 
That  may  be  to  its  contents. 

MR.  BERNSTEIN :  The  whole  contents.  As  the  depo¬ 
sition  will  show,  he  was  reading  from  a  report,  and  the 
information  he  had  was  from  a  report. 

•  •  •  • 

438  MR.  BERNSTEIN :  Tour  Honor,  just  so  counsel 
understands  on  this  point,  as  I  understand  your 

ruling,  it  is  as  to  the  witness  being  present ;  and  the  ruling 
as  to  the  admissibility  will  come  later? 

THE  COURT:  Yes. 

MR.  GALIHER:  And  my  understanding  is  if  he  is 
found  to  be  out  in  California,  Your  Honor  will  pass  upon 
the  admissibility  of  the  evidence? 

THE  COURT:  Yes.  I  think  it  will  be  unfortunate  if 
you  cannot  produce  the  witness,  because  from  just  what  I 
have  seen  by  glancing  at  it,  the  admissible  testimony  is  so 
meager  that  you  may  get  no  evidence  from  it. 

MR.  GALIHER:  I  appreciate  that,  Your  Honor,  and 
I  would  much  rather  have  him  here,  if  we  can. 

THE  COURT:  It  may  be  I  shall  have  to  rule  out  a 
great  portion  of  the  testimony,  by  reason  of  the  fact  that 
we  cannot  separate  one  thing  from  the  other. 

MR.  GALIHER :  A  little  farther  on  in  the  deposition 
he  clearly  says  what  he  is  testifying  to  as  to  personal 

439  knowledge  and  what  he  is  not  testifying  to  as  to 
personal  knowledge. 

•  •  •  • 
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After  Recess 

•  •  •  • 

MR.  GALIHER:  May  it  please  Your  Honor,  I  wish  to 
introduce  that  as  to  right  of  way  (handing).  You  will 
recall  he  read  one  portion  of  it.  I  wish  to  read  the  other 
portions,  particularly  the  one  with  respect  to  converging. 
That  is  our  contention  in  this  case,  that  that  was  a  con¬ 
verging  and  not  an  overtaking. 

440  MR.  BERNSTEIN:  I  don’t  recollect  there  was 
any  testimony  of  converging.  At  one  point  the 

co-pilot  was  asked  did  he  see  this  other  plane,  and  he  said 
out  of  the  left  window;  and  he  was  asked  what  angle  did 
it  appear  to  him,  and  he  said  is  appeared  to  be  60  degrees. 

THE  COURT:  I  will  admit  this.  I  think  the  evidence 
is  slight,  but  still  I  can’t  exclude  it. 

Have  you  offered  this? 

MR.  BERNSTEIN:  I  have  offered  the  other,  but  I 
ddn’t  think  there  is  any  evidence  as  to  converging. 

THE  COURT:  I  will  admit  it  and  you  can  take  your 
exception. 

MR.  BERNSTEIN:  All  right,  sir. 

(Counsel  having  returned  to  the  trial  table.) 

MR.  GALIHER:  Would  you  mark  this,  Mr.  Reporter, 
as  Defendant’s  Exhibit  8,  I  believe. 

(Certified  copy  of  Civil  Aeronautics  Board  Air  Traffic 
Rules,  Part  60,  was  marked  for  identification  as  Defend¬ 
ant's  Exhibit  No.  8.) 

MR.  GALIHER:  At  this  time,  if  Your  Honor  pleases, 
I  would  like  to  introduce  into  evidence  certain  regulations 
of  the  Civil  Aeronautics  Board,  specifically  the  regulation 
which  comes  under  Part  60,  called  Air  Traffic  Rules;  and 
then  at  60.1  Contact  Flight  Rules,  specifically  60.103,  which 
reads — 

441  MR.  BERNSTEIN :  May  I  suggest  this,  if  Your 
Honor  pleases?  I  have  no  objection  to  the  whole 

regulation  going  to  the  jury,  if  Mr.  Galiher  chooses  to  do 
that. 


177 


MR.  GALIHER:  I  will  read  it,  then,  Your  Honor. 

THE  COURT:  You  may  read  it. 

(The  Part  60  of  Air  Traffic  Rules,  heretofore  marked  for 
identification  as  Defendant’s  Exhibit  No.  8,  were  received 
in  evidence.) 

MR.  GALIHER:  (a)  and  (b)  have  nothing  to  do  with 
our  regulation;  I  will  just  read  (c),  under  “Right  of  Way 
of  Similar  Type  Aircraft” — 

“(1)  Converging.  When  two  aircraft  are  on  crossing 
courses  at  approximately  the  same  altitude,  the  aircraft  on 
the  left  shall  give  way. 

“(2)  Approaching  Head  On.  When  two  aircraft  are 
approaching  head  on,  or  approximately  so,  and  there  is 
danger  of  collision,  each  shall  alter  its  course  to  the  right. 

“(3)  Overtaking.  An  overtaken  aircraft  has  the  right 
of  way  and  the  overtaking  aircraft,  whether  climbing, 
descending,  or  in  level  flight,  shall  alter  its  course  to  the 
right. 

“(4)  Landing.  Aircraft  while  landing  or  maneuver¬ 
ing  for  a  landing  have  the  right  of  way  over  other  aircraft 
in  flight  or  on  the  surface.” 

442  And  also — 

MR.  BERNSTEIN :  You  were  going  to  read  the 
last  portion  (indicating)  ? 

MR.  GALIHER:  You  read  that  one,  didn’t  you?  But 
I  will  read  it  again — 

“Proximity.  Aircraft  shall  be  flown  at  least  500  feet 
apart  except  by  prearrangement  of  the  pilots  in  command 
of  the  aircraft.” 

And  regulation  60.22,  which  says: 

“Right-side  Traffic.  Aircraft  operating  along  a  desig¬ 
nated  airway  shall  be  flown  to  the  right  of  the  center  line 
of  such  airway,  unless  otherwise  authorized  by  a  control 
center  or  control  tower.” 

Would  you  call  Mr.  Merle,  please. 

Whereupon, 

•  •  •  • 
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450  MR.  BERNSTEIN :  Your  Honor,  before  we  sus¬ 
pend,  I  have  just  noticed  something  I  didn’t  notice 

before.  The  rules  Mr.  Galiher  was  reading  were  on  con¬ 
tact  flight,  and  our  flight  was  on  instrument  flight. 

MR.  GALIHER:  I  don’t  think  so.  I  think  you  will 
see  later  on  that  these  same  rules  apply. 

MR.  BERNSTEIN:  I  think  our  instrument  flight 
could  not  be  held  to  those  rules,  although  their  pilot 
could — those  contact  flight  rules  he  read  from. 

THE  COURT :  I  will  not  rule  on  that  finally  now. 

MR.  BERNSTEIN :  May  I  reserve  that? 

THE  COURT :  Yes. 

•  *  •  • 

451  Sidney  D.  Berman , 

called  as  a  witness  by  counsel  for  the  defendant, 
was  duly  sworn. 

452  MR.  ROSS  0  ’DONOGHUE :  If  the  Court  please, 
i  Mr.  Berman  was  just  served  a  few  minutes  ago 

with  a  subpoena  in  this  case,  and  it  is  a  subpoena  duces 
tecum.  The  office  of  the  Bureau  of  Civil  Aeronautics  has 
communicated  with  me  as  to  the  possibility  of  either  mak¬ 
ing  a  motion  to  quash  the  subpoena  or  perhaps  to  exam¬ 
ine  into  the  limitation  of  it.  I  have  not  had  an  oppor¬ 
tunity  to  do  that. 

THE  COURT :  When  was  he  subpoenaed? 

MR.  GALIHER :  At  lunch  time,  Your  Honor. 

THE  COURT :  He  has  been  subpoenaed,  and  there  has 
been  ample  time  to  raise  the  question  before.  I  will  not 
take  up  the  time  of  the  Court  and  interrupt  the  trial  of 
this  case  in  that  way. 

MR.  0 ’DONOGHUE:  Very  well,  Your  Honor.  May  I 
suggest  that  this  is  a  subpoena  duces  tecum,  and  the  regu¬ 
lations  of  the  Civil  Aeronautics  Board  provide,  as  I  under¬ 
stand  it,  that  such  documents  not  be  produced. 
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THE  COURT:  That  doesn’t  override  the  power  of  the 
Court  to  require  that  pertinent  evidence  be  produced. 

MR.  O’DONOGHUE:  No,  Your  Honor;  I  recognized 
the  power  of  the  Court.  However,  it  has  been  recognized 
that  agencies  of  the  Government  and  departments  of  the 
Government  may  make  regulations. 

THE  COURT :  They  may  make  regulations ;  but  as  far 
as  their  being  binding  on  the  Court  when  they  are 
453  unreasonable,  as  to  parties  obtaining  justice  in  the 
courts,  I  am  not  following  them. 

MR.  O’DONOGHUE :  I  merely  wished  to  state  the 
case. 

THE  COURT :  You  have  made  your  point,  and  I  over¬ 
rule  it 

MR.  0  ’DONOGHUE :  Very  well,  Your  Honor. 

May  we  ask,  then,  that  the  testimony  of  this  witness, 
at  least,  be  limited  only  to  factual  questions  and  not  to 
opinion  questions,  which  again  the  regulations  of  the 
Board  specifically  forbid  him  to  testify  to. 

THE  COURT :  Those  opinions  might  not  be  competent 
anyway.  I  can ’t  tell  until  we  get  to  them. 

MR.  O’DONOGHUE:  I  understand  they  may  not  be 
competent,  but  in  case  they  were  otherwise  unobjection¬ 
able. 

THE  COURT :  I  doubt  very  much  whether  I  would  ex¬ 
clude  them  in  that  case. 

MR.  O’DONOGHUE:  Very  well,  Your  Honor. 

THE  COURT:  Proceed. 

Thereupon, 

Sidney  D.  Berman, 

having  been  previously  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
BY  MR.  GALIHER : 

Q  Your  name  is  Sidney  Berman — B-e-r-m-a-n?  A  It 
is  Sidney  D.  Berman. 
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4o4  Q  What  is  your  occupation,  Mr.  Berman?  A  I 
am  an  aeronautical  engineer. 

Q  Will  you  tell  us,  please,  sir,  how  long  you  have  been 
ah  aeronautical  engineer?  A  I  graduated  at  the  Massa¬ 
chusetts  Institute  of  Technology  in  1927,  with  an  SB  de¬ 
gree,  and  I  have  practiced  aeronautical  engineering  ever 
since. 

Q  Will  you  please  tell  us,  prior  to  coming  with  the 
Civil  Aeronautics  Administration,  what  your  experience  in 
aeronautical  engineering  lias  been?  A  I  was  four  and  a 
half  years  with  the  Sikorsky  Aviation  Corporation  and 
became  project  engineer  of  the  Sikorsky  S-41.  I  was — 

i  Q  Excuse  me.  Will  you  tell  us  what  your  duties  were 
with  Sikorsky  in  connection  with  your  position  as  project 
engineer?  A  A  project  engineer  of  an  airplane  with  any 
company  has  the  full  responsibility  of  the  structural  de¬ 
sign  of  that  airplane,  and  to  see  that  a  full  set  of  produc¬ 
tion  drawings  are  made  for  its  duplication. 

i  Q  How  long  were  you  with  Sikorsky,  Mr.  Berman?  A 
I  believe  I  stated,  about  four  or  four  and  a  half  years. 

Q  After  leaving  Sikorsky,  what  did  you  next  do?  A 
I  was  with  General  Aviation. 

455  Q  What  were  your  duties  with  General  Avia¬ 
tion?  A  My  duties  there  were  as  a  structural 
engineer. 

Q  And  will  you  please  give  us  a  description  of  what  a 
structural  engineer  does?  A  A  structural  engineer  de¬ 
termines  the  loads  on  the  different  members  of  an  air¬ 
plane,  in  the  various  attitudes  of  flight  and  ground  con¬ 
ditions,  and  designs  the  members  to  be  strong  enough  to 
take  those  loads. 

IQ  How  long  were  you  with  General  Aviation?  A  Ap¬ 
proximately  two  years. 

Q  Would  you  tell  us  where  you  next  went,  after  Gen¬ 
eral  Aviation?  A  Fairchild  Aviation  Corporation. 

i  Q  What  did  you  do  with  Fairchild?  A  I  was  struc¬ 
tural  engineer,  and  later  became  assistant  chief  of  aero- 


181 


dynamics  and  structures  up  there  at  Hagerstown,  Mary¬ 
land. 

Q  And  will  you  please  tell  us  what  your  position  as 
assistant  chief  entailed?  A  I  was  in  charge  of  the  pri¬ 
mary  structures  of  various  airplanes  and  the  aerodynamics 
and  flight  test  reduction  performance. 

Q  Following  your  position  with  Fairchild,  where  did 
you  next  go?  A  I  was  then  with  the  Martin  Air- 

456  plane  Company,  at  Baltimore,  Maryland. 

Q  That  is  the  Glenn  L.  Martin  Company?  A 
That  is  the  Glenn  L.  Martin  Company. 

Q  And  what  was  your  position  there?  A  Again  I 
was  a  structural  engineer. 

Q  And  did  you  do  for  the  Martin  company  what  you 
had  done  for  General  Aviation  as  structural  engi¬ 
neer,  or  did  you  have  different  duties  there?  A  Well, 
I  was  then  in  charge  of  the  wing  design  on  one  of  their 
flying  boats. 

Q  And  how  long  were  you  there,  Mr.  Berman?  A 
I  was  there  about  three  quarters  of  a  year. 

Q  Where  did  you  next  go?  A  The  Civil  Aeronautics 
Administration. 

Q  When  did  you  go  to  work  for  the  Civil  Aeronautics 
Administration?  A  Approximately  I  think  in  1936. 

Q  And  how  long  have  you  been  at  the  Civil  Aeronau¬ 
tics  Administration?  A  I  was  with  the  CAA  up  until 
the  first  year  of  the  war. 

Q  Would  you  tell  us,  before  you  leave  that,  what  your 
duties  with  the  CAA  consisted  of,  from  1936  until  1941? 
A  I  was  project  engineer  for  various  airplanes  that 
were  submitted  by  different  companies  for  certifica- 

457  tion  by  the  Civil  Aeronautics  Administration. 

Q  And  what  do  you  mean  by  “certification,” 
Mr.  Berman?  A  The  certification  is  to  see  whether  or 
not  these  airplanes  were  designed  in  accordance  with  civil 
air  regulations ;  and,  if  they  were,  then  they  would  be  cer¬ 
tified  as  airworthy. 
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Q  In  1941,  did  you  leave  the  CAA  and  go  with  the 
Civil  Aeronautics  Board?  A  No,  sir. 

Q  Will  you  tell  us,  please,  where  you  went  then?  A 
I  went  to  the  United  States  Navy  Bureau  of  Aeronautics, 
preliminary  aircraft  design. 

Q  And  how  long  were  you  with  the  Navy  Department? 
A  About  three  quarters  of  a  year. 

Q  Will  you  tell  us,  please,  what  your  duties  with  the 
Navy  Department  entailed?  A  My  duties  there  were  as 
chief  of  structures  for  a  preliminary  aircraft  design. 

Q  After  the  three  fourths  of  a  year  period,  where  did 
you  next  go?  A  I  was  back  to  Fairchild,  on  a  priority 
Army  project,  the  design  of  the  Army  C-82,  and  I  had 
charge  of  the  structural  work  on  that. 

Q  What  sort  of  a  plane  was  that,  Mr.  Berman?  A 
That  was  a  special  cargo-carrying  plane  of  large 
458  capacity,  for  the  Army  Air  Forces. 

Q  How  long  did  that  project  continue?  A  That 
project  continued — while  it  is  indefinite,  it  is  still  under 
construction  and  building. 

Q  How  long  did  you  continue  with  it  yourself,  person¬ 
ally?  A  I  was  there  for  about  a  year. 

Q  And  then  where  did  you  next  go?  A  Then  I  went 
back  to  the  CAA. 

Q  And  how  long  were  you  with  the  CAA  upon  your 
return?  A  Well,  I  went  back  with  the  CAA,  in  the 
Flight  Engineering  Division,  and  I  was  there  up  until 
approximately  three  years  ago,  when  I  went  with  the  Civil 
Aeronautics  Board  as  aircraft  specialist. 

Q  Just  what  is  an  aircraft  specialist,  Mr.  Berman?  A 
Well,  it  has  various  functions  pertaining  to  all  phases  of 
aeronautical  engineering. 

Q  And  you  have  been  aircraft  specialist  since,  or  have 
you  now  other  duties?  A  About  three  quarters  of  a  year 
ago  I  was  advanced  to  chief  of  the  Technical  Section  for 
the  Bureau  of  Safety  Investigation. 
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Q  And  is  that  the  position  you  presently  occupy?  A 
That  is,  sir. 

Q  And  what  are  your  duties  as  chief  of  that 

459  section?  A  To  supervise  the  other  specialists  in 
that  particular  bureau,  in  all  phases  of  aeronautical 

engineering  and  design,  to  investigate  accidents,  to  make 
suggestions  and  recommendations  for  safety  in  regards  to 
the  civil  air  regulations;  those  are  the  primary  functions. 

Q  Back  in  1946  did  you  have  occasion  to  investigate 
an  accident  in  connection  with  your  official  duties  with  the 
Civil  Aeronautics  Board?  A  That  is  right,  sir. 

Q  And  that  accident  was  as  a  result  of  a  collision  be¬ 
tween  a  Universal  Airline  plane  and  an  Eastern  Air 
Lines  plane,  which  occurred  in  the  State  of  Maryland, 
near  Aberdeen  or  Bainbridge?  Is  that  correct?  A  It 
was  near  Aberdeen,  I  would  say. 

Q  Near  Aberdeen — and  what  did  you  first  do  in  con¬ 
nection  with  your  investigation?  A  May  I  refer  to  my 
notes,  or  from  memory? 

THE  COURT:  You  may  refresh  your  memory  by  re¬ 
ferring  to  your  notes. 

THE  WITNESS :  Thank  you,  sir. 

MR.  BERNSTEIN:  May  we  come  to  the  bench,  Your 
Honor? 

THE  COURT:  Very  well. 

(At  the  bench:) 

MR.  BERNSTEIN:  At  the  time  the  deposition  of  the 
witness  was  taken,  he  said  his  notes  were  destroyed, 

460  and  what  he  refreshed  his  memory  from  were  not 
his  original  notes  but  his  official  report  to  the  CAB. 

But  the  point  I  was  going  to  bring  up  before  that — 

THE  COURT:  You  may  cross-examine  him  as  to  his 
notes,  if  you  wish,  before  I  let  him  use  them. 

MR.  BERNSTEIN :  Thank  you,  sir. 

(Counsel  having  returned  to  the  trial  table :) 

THE  COURT:  Proceed.  Before  he  uses  his  notes,  I 
will  permit  Mr.  Bernstein  to  examine  him. 


184 


!  MB.  BERNSTEIN  (to  the  witness) :  You  mentioned 
a  while  ago  you  would  like  to  refer  to  your  notes.  Can  I 
see  the  notes  you  speak  of? 

THE  WITNESS:  Yes  (handing). 

MR.  BERNSTEIN :  Is  this  the  document  to  which  you 
had  reference,  in  refreshing  your  recollection? 

THE  WITNESS:  Yes,  it  is. 

MR.  BERNSTEIN:  Is  this  your  original  notes? 

THE  WITNESS:  I  would  like  to  explain  to  the  Court 
that  when  we  go  out  on  an  aircraft  accident,  we  carry  a 
small  notebook  with  us,  and  we  make  certain  notations  in 
that  notebook;  and  as  soon  as  we  can,  within  a  day  or 
two,  we  revise  those  notes  into  a  report  and  memorandum ; 
and  that  document  which  the  lawyer  has  is  a  copy  of  my 
memorandum  that  I  made  almost  directly  from  my  notes. 

MR.  BERNSTEIN:  And  this  memorandum  is 
461  the  official  report  to  the  Civil  Aeronautics  Board,  is 
it  not? 

THE  WITNESS:  That  memorandum  is  the  re¬ 
port  I  read  into  the  hearing  on  this  accident. 

MR.  BERNSTEIN:  May  we  come  to  the  bench,  Your 
Honor? 

THE  COURT:  Yes. 

(At  the  bench:) 

MR.  BERNSTEIN :  I  would  like  to  hand  Your  Honor 
the  pertinent  statute.  Here  is  the  report;  it  is  the  official 
report,  and  here  it  is  as  it  was  read  in,  Your  Honor.  This 
is  the  official  CAB  transcript. 

i  MR.  GALIHER:  I  call  counsel *s  attention  to  the  fact 
that  you  used  that  all  morning,  that  particular  transcript. 

MR.  BERNSTEIN:  This  is  the  official  report  read 
into  it.  I  am  not  talking  about  the  testimony  of  other 
witnesses. 

MR.  SMITH:  If  Your  Honor  please,  the  official  report 
is  not  the  document  Mr.  Berman  made. 

THE  COURT :  It  seems  to  me  the  question  before  me 
now  is  not  whether  this  paper  is  an  official  paper  or  not; 
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but  be  can  use  almost  any  paper  that  refreshes  his  mem¬ 
ory. 

MR.  BERNSTEIN :  If  Your  Honor  please,  if  you  will 
look  at  the  statute,  it  refers  not  only  to  the  report  but 
to  official  reports  on  the  investigation,  which  that  report 
is;  and  the  actual  language  of  the  statute  covers  the  in¬ 
vestigative  report  as  well  as  the  report  of  the  Board. 

THE  COURT:  I  am  not  admitting  that  paper 

462  in  evidence.  There  is  a  general  rule  that  almost 
any  paper  can  be  used  by  a  witness  to  refresh  his 

memory,  and  he  can  testify  as  to  what  happened  from  his 
memory. 

MR.  BERNSTEIN :  May  I  say  this,  Your  Honor,  that 
I  think  the  statute,  in  express  language,  excludes  from 
evidence  the  investigative  report  as  well  as  the  report  of 
the  Board.  I  think  to  permit  him  to  read  from  that  re¬ 
port  and  then  testify  would  be  permitting  him  to  do  indi¬ 
rectly  what  the  statute  forbids  doing  directly.  If  the  wit¬ 
ness  testifies  he  has  an  independent  recollection,  that  is 
something  else. 

THE  COURT:  I  am  not  permiting  him  to  read  from 
the  report.  I  am  permitting  him  to  read  this  report  over 
himself,  and  if  his  recollection  is  refreshed  he  can  testify 
as  to  his  own  knowledge  on  this  matter. 

(Counsel  having  returned  to  the  trial  table :) 

BY  MR.  GALIHER : 

Q  You  may  reresh  your  recollection. 

THE  COURT:  Mr.  Berman,  I  am  not  permitting  you 
to  read  that  report  to  the  jury;  but  you  can  read  it  your¬ 
self,  and  if  it  refreshes  your  memory  so  that  you  can 
testify,  after  reading  it,  as  to  what  you  remember  you 
saw,  that  is  admissible. 

THE  WITNESS:  I  would  like  for  the  Court  to  be 
clear  that  I  have  a  very  fine  recollection  of  the 

463  physical  damage  to  both  airplanes,  except  for  and 
exclusive  of  the  distances.  Over  two  and  a  half 

years,  it  is  hardly — 
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THE  COURT:  You  can  testify  to  what  you  actually 
recall. 

THE  WITNESS:  Fine. 

BY  MR.  GALIHER  : 

Q  And  then  for  other  matters,  you  may  refer  to  that 
memorandum — 

THE  COURT:  Just  a  minute.  He  may  not  refer  to 
that  memorandum  other  than  to  refresh  his  memory. 

MR.  GALIHER:  That  is  exactly  what  I  meant,  Your 
Honor. 

THE  COURT :  I  didn ’t  so  understand  it. 

MR.  GALIHER:  I  beg  your  Honor’s  pardon.  I  cer¬ 
tainly  didn’t  intend  to  go  beyond  Your  Honor’s  ruling. 

THE  COURT:  I  don’t  think  you  did;  but  I  think  the 
witness  may  have  misunderstood  you. 

MR.  GALIHER :  I  will  go  very  slowly  and  will  try  not 
to  do  anvthing  that  will  exceed  Your  Honor’s  ruling. 

BY  MR.  GALIHER: 

Q  Mr.  Berman,  what  was  the  purpose  of  the  investiga¬ 
tion  you  made  of  this  airplane  crash?  A  I  was  assigned 
to  investigate  this  accident,  approximately  two  or  three 
days  after  its  occurrence,  and  I  was  instructed  to  study 
the  extent  of  the  damage  on  each  of  the  airplanes  and  to 
try  to  determine  the  collision  angle. 

Q  Yes,  sir.  Where  did  you  first  go  in  connec- 
464  tion  with  your  investigation?  A  I  believe  that  I 
stopped  off  at  the  National  Airport  to  give  a  super¬ 
ficial  inspection  to  the  Eastern  Air  Lines  DC-4  that  was 
at  their  hanger.  I  then  proceeded  to  the  Army  air  field 
at  Aberdeen  and  inspected  and  studied  the  damage  to  the 
Universal  Airline’s  DC-3. 

Q  May  I  interrupt  you  and  ask  you  if  you  ordered  the 
taking  of  any  pictures  at  the  airport  in  Washington?  A 
Not  on  my  first  visit.  After  my  inspection  of  the  Uni¬ 
versal  Airline  DC-3  at  Aberdeen,  I  came  back  and  made 
a  comprehensive  study  of  the  damage  to  the  DC-4,  and 
requested  that  certain  pictures  be  taken  of  the  DC-4. 
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Q  May  I  show  you  a  set  of  pictures  and  ask  you  if 
these  are  the  ones  you  have  just  made  reference  tot 
These  are  the  defendant’s  exhibits  1  through  7. 

I  didn’t  mean  to  say  those  were  the  ones;  but  would 
those  be  copies  of  the  ones,  I  should  say. 

A  These  are  views  of  the  damage  to  the  Eastern  Air 
Lines  DC-4,  and  they  are  pictures  that  I  would  normally 
require  to  be  taken  of  the  damage.  I  cannot  say  that 
these  are  specifically  the  same  pictures. 

Q  But  do  they  represent  the  damage  which  you  saw 
on  the  DC-4  plane?  A  They  represent  part  of  the  dam¬ 
age,  not  all. 

Q  Yes,  sir.  Can  you  tell  us  what  other  damage 
465  there  was,  which  is  not  reflected  in  those  photo¬ 
graphs?  A  The  indentation  on  the  leading  edge 
of  the  left  stabilizer. 

Q  Is  there  some  way  you  could  show  that  to  the  jury 
so  that  they  would  know  what  you  are  talking  about, 
Mr.  Berman? 

MR.  GALIHER:  May  we  use  these  planes? — (handing 
plane  miniature  to  the  witness). 

THE  WITNESS:  Is  it  permissible  to  mark  these  up? 
BY  MR.  GALIHER: 

Q  I  think  so.  A  Those  pictures  do  not  indicate  a 
very  important  mark  that  was  on  the  rubber  de-icing  boot 
on  the  leading  edge  of  the  left  stabilizer  of  the  DC-4. 
There  was  a  vertical  indentation  of  about  two  inches  in 
width  that  indented  that  leading  edge;  and  inboard  of 
that,  a  distance  of  approximately  32  inches,  there  was  a 
tear  in  the  de-icing  boot,  a  sharp  indentation. 

I  believe  the  pictures  do  show  the  bottom  view  of  a 
bright  mark,  going  rearward  from  the  tear  in  the  rubber 
de-icing  boot,  and  backward  to  the  airplane  center  line. 

There  was  an  impression,  which  was  very  clearly  de¬ 
fined,  of  individual  strands  of  a  wire  cable,  in  between 
the  vertical  two-inch  indentation  and  the  tear  in  the  rubber 
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de-icing  boot.  That  imprint  was  on  the  rubber  de-icing 
boot  itself. 

466  I  can  go  on  in  detail. 

Q  Yes,  please  go  on  and  tell  us  about  that.  A 
In  excess  of  what  the  pictures  show? 

Q  Yes,  sir — what  you  observed.  A  There  was  a  tear 
in  the  righthand  elevator  fabric,  about  in  a  position  that  if 
you  extended  the  bright  line  or  lines  from  the  tear  in  the 
rubber — 

MR.  BERNSTEIN:  I  object,  Your  Honor,  to  the  “so 
if  you  extended”. 

THE  COURT :  I  beg  your  pardon  ? 

MR.  BERNSTEIN :  The  witness  is  not  now  testifying 
to  what  he  saw. 

THE  WITNESS:  “When  you  extend” — would  that 
suit  your  fancy? 

MR.  BERNSTEIN:  It  would  suit  my  fancy  if  you 
would  testify  to  what  you  saw. 

BY  MR.  GALIHER : 

'Q  Please  continue  with  what  you  saw.  A  There  were 
scratch  marks,  shiny  scratch  marks,  from  the  point  of 
the  tear  in  the  rubber  de-icing  boot,  backwards  and  rear¬ 
wards,  at  an  angle  across  the  underside  of  the  left  sta¬ 
bilizer. 

The  entire  structure,  including  the  tail-wheel  structure, 
was  completely  demolished.  The  tail  wheel  wasn’t  there. 

The  opening  on  the  underside  of  the  fuselage  was 

467  pretty  extensive,  and  it  was  clear  across  from  both 
sides;  the  entire  bottom  was  gone,  and  the  rudder 

cables  were  free  in  the  air. 

The  elevator  gustlock  cables  and  the  elevator  tail  con¬ 
trol  cables  were  severed. 

Q  Excuse  me.  Would  you  tell  us  just  what  that  means, 
and  could  you  point  to  them?  A  Those  are  very  small 
cables  that  control  the  elevator  tail  cable,  control  the  small 
surfaces  that  act  as  a  flattener  for  the  large  elevator.  It 
helps  the  pilot  reduce  his  control  force,  primarily.  They 
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are  very  small  cables,  about  one-eighth  or  three-sixteenths 
of  an  inch  in  diameter.  They  were  severed,  and  the  ele¬ 
vator  gustlock  cables,  which  control  a  locking  mechanism 
for  the  elevator;  so  that  when  the  airplane  is  set  on  the 
ground,  any  ground  gust  would  not  flap  that  elevator  back 
and  forth  and  do  some  damage.  They  have  a  small  lock 
in  there.  That  cable  itself  is  a  small  cable.  Both  cables, 
for  both  of  these  controls,  were  severed. 

The  rubs  and  the  skin  and  the  stringers,  at  about  the 
midpoint  on  each  side,  were  completely  gone. 

In  the  scratch  that  I  mentioned  previously,  from  the 
leading  edge  tear,  on  the  underside  of  the  stabilizer,  I  no¬ 
ticed  imbedded  some  white  particles  that  I  scraped  off 
with  a  knife. 

I  believe  that  is  about  the  extent  of  the  damage. 
468  If  you  want  distances,  then  I  will  have  to  go  to  my 
report. 

Q  Can  you  tell  us,  please,  the  direction  of  the  damage 
on  the  plane,  as  you  determined  it? 

MR.  BERNSTEIN :  I  object,  Your  Honor.  That  is  a 
pretty  broad  question. 

THE  COURT:  I  think  so. 

BY  MR.  GALIHER : 

Q  Well,  would  you  refresh  your  recollection,  by  look¬ 
ing  at  your  notes  as  to  the  distances — 

MR.  BERNSTEIN:  I  thought  Your  Honor  had  ex¬ 
cluded  that. 

THE  COURT :  I  sustain  the  objection,  as  I  understood 
he  couldn’t  recall  any  distances  without  referring  to  his 
notes.  His  notes  would  not  be  refreshing  his  recollection, 
but  he  would  be  testifying  from  his  notes. 

MR.  GALIHER:  Then  may  I  ask  him  that  question? 

THE  COURT :  I  think  he  has  already  said  that. 

BY  MR.  GALIHER: 

Q  Can  you  tell  us  the  angle  between  that  long  scratch 
that  you  have  made  reference  to,  and  the  longitudinal  axis 
of  the  plane  ?  A  That  angle  measured  43  degrees. 
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Q  Would  you  explain  exactly  what  you  mean  by  that, 
Mr.  Berman! 

MR.  BERNSTEIN:  I  think  it  is  demonstrative.  It  is 

,  an  angle  of  43  degrees,  Your  Honor. 

469  THE  COURT :  Forty-three  degrees,  I  think, 
doesn’t  need  any  explanation. 

BY  MR.  GALIHER : 

Q  Well,  would  you  demonstrate  that,  please,  for  the 
benefit  of  the  jury?  A  The  Eastern  Air  Lines  DC-4, 
when  I  observed  it,  in  this  particular  accident,  was  repos¬ 
ing  in  the  hangar  of  the  Eastern  Air  Lines  at  the  National 
Airport;  and  I  determined  the  longitudinal  axis  by  drop¬ 
ping  plumb  bobs  onto  the  floor  of  the  hangar,  and  also  by 
dropping  plumb  bobs  along  the  line  of  the  scratch  on  the 
underside  of  the  left  stabilizer.  The  intersection  of  those 
two  lines  measured  43  degrees. 

Q  Did  you  form  an  opinion  as  to  the  direction  from 
which  the  force  had  come  that  caused  the  damage  on  that 
plane! 

MR.  BERNSTEIN:  I  object,  Your  Honor.  I  think 
there  is  insufficient  basis  for  that.  There  is  one  scratch. 

THE  COURT:  I  am  inclined  to  think  that  an  expert 
in  his  position  could  form  that  opinion,  yes,  and  testify 
to  it 

THE  WITNESS :  May  I  ask  something ! 

THE  COURT :  Yes. 

THE  WITNESS:  In  addition  to  that  scratch  that  I 
have  referred  to,  on  the  underside  of  the  left  stabilizer, 
there  are  also  many  scratches,  as  can  be  seen  in  the  photo¬ 
graph,  on  the  fuselage  itself,  just  in  advance  of 

470  where  the  great  damage  had  been  done;  and  drop- 
I  ping  plumb  bobs  along  those  scratches  also  gave  the 

same  42  or  43,  or  approximately  the  same  angle. 

MR.  GALIHER:  Now  may  I  proceed  with  that  ques¬ 
tion,  Your  Honor! 

MR.  BERNSTEIN :  Your  Honor,  may  we  come  to  the 
bench  a  moment,  before  proceeding! 
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THE  COURT:  Very  well. 

(At  the  bench:) 

MR.  BERNSTEIN:  I  think  what  Mr.  Galiher  is  seek¬ 
ing  to  do  is  demonstrate  the  angle  of  collision;  and  his 
witnesses  testified  as  to  that,  that  immediately  before  the 
contact  the  co-pilot  grabbed  the  instrument  control  and 
turned  it  up  and  to  the  right.  This  will  not  show  what  the 
situation  was  a  few  minutes  before.  It  will  only  show 
what  effect  the  pulling  back  on  the  controls  had  on  the  im¬ 
pact  of  the  two  planes.  In  other  words,  a  moment  before, 
there  may  have  been  an  entirely  different  posture.  The 
pilot  himself  said  the  co-pilot  grabbed  the  controls  and 
adjusted  them. 

THE  COURT:  What  is  the  question  you  want  an¬ 
swered? 

MR.  GALIHER :  I  think  I  had  better  get  the  reporter 
to  read  it  back. 

THE  COURT:  All  right. 

THE  REPORTER  (reading):  “Question:  Did  you 
form  an  opinion  as  to  the  direction  from  which  the 
471  force  had  come  that  caused  the  damage  on  that 
planer* 

THE  COURT :  I  overrule  the  objection. 

(Counsel  having  returned  to  the  trial  table :) 

MR.  GALIHER:  Before  he  answers  that  question, 
Your  Honor,  I  think  it  would  be  better  if  we  have  the 
damage  on  the  DC-3  identified.  May  I  do  that  and  with¬ 
hold  that  question? 

THE  COURT :  There  is  a  question  pending. 

MR.  GALIHER :  Will  you  read  that  question,  Mr.  Re¬ 
porter? 

THE  REPORTER  (reading):  “Question:  Did  you 
form  an  opinion  as  to  the  direction  from  which  the  force 
had  come  that  caused  the  damage  on  that  plane?** 

THE  COURT :  Answer  it. 

TBE  WITNESS :  No,  sir,  I  did  not  form  any  opinion, 
at  that  time. 
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MR.  GALIHER :  That  is  what  I  thought,  Your  Honor, 
when  I  considered  about  it.  Suppose  I  go  into  the  other 
damage. 

BY  MR.  GALIHER : 

Q  Did  you  inspect  the  DC-3?  A  Is  the  question,  you 
want  me  to  describe  the  damage  to  the  Universal  DC-3? 

Q  Please,  sir.  A  The  damage  to  the  Universal  DC-3 
centered  in  the  top,  forward  portion  of  the  fuselage,  espe¬ 
cially  on  the  right-hand  side  of  the  pilot’s  compart- 

472  ment.  Right  aft  of  the  pilot’s  compartment  is  a 
radio  and  hydraulic  compartment,  and  aft  of  that 

is  a  small  baggage  compartment.  The  roof  and  top  section 
especially,  and  the  hydraulic  and  radio  compartment,  were 
pretty  severely  torn.  The  right-hand  windshield,  or  the 
co-pilot’s  windshield,  was  completely  spider-webbed. 

Q  What  do  you  mean  by  spiderwebbed,  Mr.  Berman? 
Ai  Well,  it  wasn’t  shattered;  but  there  was,  oh,  many 
cracks,  as  if  quite  a  few  spiders  had  spun  their  webs  all 
over  it.  We  call  it  “crashed”,  technically;  but  I  thought 
“spiderwebbed”  would  be  a  better  term. 

Q  I  see.  A  The  destruction  on  the  floor  of  the  radio 
and  pilot  compartment — while  the  floor  of  the  radio  and 
pilot  compartment  were  pretty  well  littered  with  hydraulic 
fluid  and  parts  that  generally  w^ere  hung  on  the  top  and 
right-hand  side  of  that  compartment. 

The  intermediate  bulkheads  were  pretty  severely  dam¬ 
aged,  and  there  were  collision  marks  from  the  right-hand 
side  to  the  left-hand  side  forward  by  approximately  15  de¬ 
grees. 

Q  What  do  you  mean  by  collision  marks  from  the  right- 
hand  side  to  the  left-hand  side,  forward  by  approximately 
15  degrees?  A  Let  us  omit  the  word  “collision”  and  just 
call  it  “marks”. 

473  Q  All  right,  sir.  A  There  was  a  gash  in  the 
cowling  of  the  left-hand  wing  to  the  fuselage;  sev¬ 
eral  of  the  blade  tips  of  each  propeller  were  marked  or 
discolored. 
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Q  Did  you  order  pictures  to  be  taken  of  the  DC-3  also? 
A  No,  sir;  I  did  not.  Two  of  our  investigators  were 
assigned  to  this  accident,  for  the  first  two  or  three  days, 
and  they  had  pictures  taken.  I  did  not  have  any  pictures 
taken  of  the  DC-3. 

Q  Did  you  find  any  substance  in  the  vicinity  of  the 
damage  of  the  DC-4  was  also  in  the  vicinity  ot  fhe  dam¬ 
age  of  the  DC-3? 

MR.  BERNSTEIN:  I  didn’t  get  that  question.  What 
is  that  question? 

BY  MR.  GALIHER : 

Q  Did  you  find  any  substance  in  the  damage  of  the 
DC-3  which  was  also  the  substance  of  the  DC-4? 

MR.  GALIHER:  If  you  want  me  to  lead  him,  I  will 
do  it. 

MR.  BERNSTEIN:  I  think  you  have.  I  don’t  quite 
understand  the  question. 

MR.  GALIHER :  I  thought  you  did. 

I  think  we  both  know  what  I  am  talking  about,  Your 
Honor. 

MR.  BERNSTEIN:  I  have  no  objection  to  the  ques¬ 
tion,  to  anything  drawn  from  the  witness’  own  knowl¬ 
edge. 

474  THE  COURT :  Yes. 

BY  MR.  GALIHER: 

Q  Will  you  please  answer  that,  Mr.  Berman?  A  Ap¬ 
proximately  on  the  top  center  line  of  the  DC-3  is  a  wooden 
radio  mast,  and  forward  of  that  mast,  on  the  side,  approxi¬ 
mately  32  or  33  inches,  is  a  porcelain  radio  lead-in  an¬ 
tenna  wire  into  the  interior  of  the  DC-3.  This  radio, 
wooden  mast  was  approximately  two  inches  long  and  was 
broken  at  the  base;  and  the  porcelain  radio  lead-in  was 
completely  shattered. 

If  you  recall,  I  mentioned  that  in  the  bright  scratch 
on  the  left-hand  stabilizer  of  the  DC-4  there  were  some 
small,  white  particles  that  I  dug  out  with  a  knife.  These 
particles  were  of  the  same  texture  and  material,  by  ob- 
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servation  only,  as  the  broken  porcelain  lead-in  on  the 
DC-3. 

Q  Does  that  complete  the  investigation  that  you  made 
yourself?  A  That  completes,  without  any  questions  from 
you,  the  factual  observation,  I  believe,  that  I  made  of  the 
damage  on  these  two  airplanes. 

Q  Now,  did  you  form  an  opinion  as  to  the  direction 
from  which  the  force  had  come  which  caused  the  damage 
on  the  DC-4  plane? 

MR.  BERNSTEIN :  That  was  already  answered,  Your 
Honor. 

THE  COURT :  I  thought  it  was  answered. 

475  THE  WITNESS :  May  I— 

THE  COURT :  Go  ahead. 

THE  WITNESS:  The  lawyer  asked  me,  at  the  time 
I  saw  the  damage  to  the  Eastern  Air  Lines  DC-4  did  I 
form  an  opinion  at  that  time.  That  is  the  way  I  under¬ 
stood  the  question. 

THE  COURT:  Are  you  asking  him  now  what  is  his 
present  opinion? 

MR.  GALIHER:  Yes,  sir,  on  the  basis  of  all  this  in¬ 
vestigation  he  has  told  us  about. 

THE  COURT :  Yes ;  I  think  he  can  answer  that. 

Answer  the  question. 

THE  WITNESS:  Your  Honor,  May  I — I  understood 
that  I  was  to  appear  under  this  subpoena  and  testify 
only  as  to  factual  observation  and  damage  that  I  observed; 
whereas  the  question  that  the  lawyer  now  presents  to  me 
would  be  a  question  as  to  my  actual  investigation  and 
opinion ;  and  I  understood  from  the  Act  that  I  am  excused 
from  answering  it. 

THE  COURT:  I  am  not  asking  you  to  produce  the 
records  to  show  your  opinion;  but  simply,  as  an  expert, 
have  you  formed  an  opinion. 

THE  WITNESS :  Oh,  did  I  form  an  opinion  ? 

THE  COURT :  You  say  you  did  not  form  an  opinion? 

THE  WITNESS:  No,  not  at  that  time.  But  after  I 
analyzed  what  I  saw,  and  taking  into  consideration  the 


195 


various  speeds  that  these  airplanes  flew  at,  I  did 

476  arrive  at  an  opinion. 

MR.  BERNSTEIN:  Your  Honor,  I  think  the 
witness ’  answer  has  indicated  he  has  taken  into  consider¬ 
ation  factors  other  than  what  he  has  already  testified  to 
here. 

THE  COURT:  Yes. 

MR.  BERNSTEIN:  I  move,  therefore,  that  the  ques¬ 
tion  be  stricken. 

THE  COURT :  He  hasn’t  expressed  his  opinion. 

MR.  BERNSTEIN:  No. 

MR.  GALIHER :  I  will  ask  him  what  other  factors  he 
considered,  because  the  other  factors  he  considered  might 
coincide  with  the  testimony  so  far. 

THE  COURT:  They  must  have  been  facts  within  his 
knowledge.  He  has  testified  to  what  he  saw. 

MR.  GALIHER:  Yes. 

BY  MR.  GALIHER : 

Q  Did  you  talk  with  the  pilots  of  the  planes  and  ascer¬ 
tain  the  speeds  they  were  making  at  the  time  of  the 
impact?  A  No,  sir. 

MR.  BERNSTEIN:  I  object. 

THE  COURT:  I  sustain  the  objection  to  the  question 
as  it  was  propounded,  since  it  wasn’t  based  only  on  the 
facts  which  he  had  seen  himself. 

Let  me  speak  to  counsel  at  the  bench  a  minute. 

477  (At  the  bench : ) 

THE  COURT :  It  seems  to  me  we  made  a  moun¬ 
tain  out  of  a  molehill,  as  far  as  the  production  of  these 
papers  is  concerned. 

MR.  GALIHER :  I  think  so,  too. 

THE  COURT:  He  hasn’t  used  the  papers  at  all. 

MR.  BERNSTEIN:  I  thought  he  was  going  to  use 
these  distances  and  things,  and  apparently  they  got 
around  it 

THE  COURT :  He  testified  as  any  other  witness  would 
testify. 
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MR.  BERNSTEIN:  I  haven’t  any  objection  to  what 
has  been  done  so  far,  Your  Honor. 

MR.  GALIHER :  Your  Honor,  I  suppose  I  would  have 
to  get  the  speeds  of  the  two  planes,  as  has  been  testified 
to,  in  order  to  get  his  opinion.  As  I  understand  his  testi¬ 
mony,  that  was  the  only  other  factor  he  can’t  consider. 

THE  COURT :  You  might  ask  him  a  hypothetical  ques¬ 
tion,  based  on  what  he  saw,  and  assuming  certain  other 
facts. 

MR.  GALIHER :  Yes,  Your  Honor. 

THE  COURT :  I  think  you  can  do  that. 

MR.  BERNSTEIN:  I  have  no  objection  to  that,  so 
long  as  he  can  use  the  testimony  of  the  speeds.  I  might 
note,  Mr.  Galiher,  that  in  reaching  his  conclusion  he  used 
other  speeds  than  have  been  testified  to  here. 

THE  COURT :  It  must  be  based  on  the  evidence. 
478  MR.  BERNSTEIN :  I  have  no  objection  to  it. 

THE  COURT :  You  may  say  one  was  going  at  a 
certain  speed  and  another  was  going  at  a  certain  speed, 
and  not  what  the  pilots  said. 

MR.  GALIHER:  Wouldn’t  the  quickest  way  to  get  to 
it  be  to  ask  him  what  speeds  he  had  that  he  based  his 
opinion  on,  and  then  see  if  they  correspond  with  the  speeds 
testified  to  here? 

MR.  BERNSTEIN:  That  would  be  indirectly  im¬ 
peaching  the  witness,  and  I  would  object  to  it. 

THE  COURT:  Do  you  mean,  to  ask  him,  in  view  of 
what  he  saw,  could  he  estimate  the  speeds  of  the  two 
planes? 

MR.  GALIHER:  No;  what  I  had  in  mind  was  this, 
Your  Honor:  He  said  his  opinion  was  based  on  this  in¬ 
vestigation,  plus  information  concerning  the  speeds  of  the 
two  planes.  My  thought  was  to  ask  him  what  the  infor¬ 
mation  was  as  to  the  speeds  of  the  planes;  and  if  they 
didn’t  correspond  with  what  we  have  here,  I  would  not 
pursue  is  further. 

THE  COURT:  If  either  of  the  pilots  told  him  what 
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their  speed  was,  that  would  be  evidence,  I  take  it,  of  the 
speed. 

MR.  GALIHER :  Actually  what  happened,  Your  Honor, 
was  that  he  heard  both  of  them  give  their  statements  at 
the  hearing,  you  see.  That  was  before  he  testified. 

MR.  SILBERBERG:  Except  that  he  had  his  analysis 
all  worked  out  and  read  that. 

479  MR.  BERNSTEIN:  May  I  say  this,  Your 
Honor?  In  the  first  place,  how  he  worked  this  out, 
he  took  the  air  speeds,  because  at  the  hearing  he  said  their 
ground  speeds  didn’t  make  sense.  Today  one  of  them  has 
testified  to  the  ground  speed,  and  two  of  them  as  to  the 
air  speed.  He  couldn’t  use  the  speeds  they  told  him. 

THE  COURT:  It  seems  to  me  the  question  should  be 
this:  In  view  of  what  he  saw,  and  assuming  that  air¬ 
plane  A  was  traveling  at  200  miles  an  hour  and  airplane  B 
at  150  miles  an  hour — whatever  the  testimony  was — if  he 
can  testify  from  that. 

MR.  BERNSTEIN :  I  would  be  perfectly  satisfied  with 
that. 

MR.  GALIHER:  Airplane  A  at *200  miles  an  hour, 
and — 

THE  COURT :  I  am  just  using  approximations. 

MR.  BERNSTEIN:  There  is  another  fact,  Your 
Honor :  At  the  exact  moment  of  the  impact,  or  just  prior 
to  it,  the  posture  of  the  two  planes  had  been  changed,  as 
indicated  by  their  pilots.  One  plane  was  climbing  at  that 
point ;  so  that  if  it  had  been  in  level  flight  at  200,  it  would 
vary. 

THE  COURT :  You  may  cross  examine  him  along  that 
line,  but  I  think  he  may  answer  the  question  I  have 
suggested. 

MR.  BERNSTEIN :  All  right,  Your  Honor. 

(Counsel  having  returned  to  the  trial  table :) 

BY  MR.  GALIHER: 

Q  Mr.  Berman,  taking  into  consideration  the  in¬ 
vestigation  which  you  made  and  your  observations — 
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THE  COURT:  I  think  it  should  be  limited  to  the  ob¬ 
servations. 

BY  MR.  GALIHER: 

Q  Taking  into  consideration  the  observations  which 
you  have  made  and  which  you  have  told  us  about,  and 
further  assuming  that  the  DC-4  was  traveling  at  a  speed 
of  approximately  200  miles  per  hour  and  the  DC-3  was 
traveling  at  a  speed  of  approximately  150  miles  an  hour, 
are  you  able  to  give  us  your  opinion  as  to  the  direction  the 
impact  came  from  on  the  DC-4? 

THE  WITNESS :  Your  Honor,  as  I  mentioned  before, 
I  was  instructed  to  appear  and  testify  as  to  factual  dam¬ 
age  and  not  to  give  any  opinion  evidence.  That,  I  be¬ 
lieve,  would  be  opinion  evidence. 

THE  COURT:  The  rule  in  this  jurisdiction  is  that 
where  any  person  is  called  to  testify,  he  may  be  required 
to  give  an  expert  opinion  in  any  case  in  which  he  is  testify¬ 
ing. 

THE  WITNESS :  Do  you  so  order  me  to  do  so  ? 

THE  COURT:  Yes. 

THE  WITNESS :  You  order  me  to  do  so. 

THE  COURT :  I  direct  you  to  do  so. 

THE  WITNESSS:  In  that  case,  knowing  the  airplane 
speed  of  approximately  205  miles  an  hour — 

4S1  MR.  BERNSTEIN:  If  Your  Honor  please,  the 
speed  was  given  as  200.  It  is  the  factors  given  today, 
not  what  he  may  have  heard  elsewhere. 

MR.  GALIHER:  I  said  approximately  200  miles  an 
hour. 

THE  COURT:  This  is  a  hypothetical  question,  based 
upon  what  you  actually  saw,  and  with  the  assumption  of 
these  two  speeds  given  you  by  Mr.  Galiher. 

MR.  GALIHER:  Suppose  I  alter  that  to  say  202  to 
205,  which  is  what  one  of  the  witnesses  has  testified  to? 

THE  COURT :  Very  well. 

THE  WITNESS:  Then,  making  a  resolution  of  what 
we  call  a  vectorial  diagram,  and  making  a  vector  equal  to 
205  miles  an  hour,  erecting  on  one  end  of  that  vector  a 
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line  at  an  angle  of  43  degrees,  which  is  a  line  that  was 
measured  on  the  bright  underside  of  the  surface  of  the 
left  stabilizer  of  the  DC-4;  then  on  the  other  end  of  the 
vector  of  the  DC-4,  at  205  miles  an  hour,  describing  an 
arc  equal  to  the  vector  of  the  DC-3  of  about  150  or  153 
miles  an  hour,  it  intersects  the  line,  the  43-degree  line. 
From  that  intersection  drawing  a  line  to  the  other  end  of 
the  vector  of  the  DC-4,  and  extending  it  beyond,  which  was 
called  the  alternate  angle,  it  would  measure,  I  believe,  74 
degrees. 

BY  MR.  GALIHER : 

Q  Would  you  show  us,  by  the  use  of  the  planes,  that 
angle  that  you  have  just  described,  as  to  where  the 
482  point  of  impact  was,  the  direction  of  the  impact 
(handing  miniature  planes).  A  It  would  be, 
roughly,  like  that  (showing). 

Q  Would  you  step  down  and  show  that  to  the  jury, 
Mr.  Berman,  please?  The  DC-3  is  the  one  in  your  right 
hand,  the  Universal  plane,  and  the  DC-4,  is  the  Eastern 
Air  Lines  plane  ?  A  Yes. 

Q  W ould  you  walk  down  here  a  little  more  ? 

Would  you  walk  around  the  jury  and  show  them  that? 

MR.  BERNSTEIN:  You  have  turned  it  a  little,  Mr. 
Berman,  haven’t  you? 

THE  WITNESS :  Well,  here,  you  hold  it. 

MR.  BERNSTEIN :  That  is  all  right. 

MR.  GALIHER :  Thank  you,  sir. 

Your  witness. 

Cross  Examination 
BY  MR.  BERNSTEIN: 

Q  Mr.  Berman,  the  angle  you  have  just  given  would 
vary  considerably,  if  the  speed  of  the  DC-3  were  five  miles 
an  hour  less  and  the  speed  of  the  DC-4  four  or  five  miles 
an  hour  more?  A  No,  it  would  not.  It  would  be  within 
the  error  of  construction,  you  may  say,  of  the  vectorial  dia¬ 
gram.  The  angle  measured,  of  74  degrees,  is  approximate, 
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within  a  couple  of  degrees,  due  to  the  method  of 

483  measurement;  and  if  the  speeds  of  the  airplanes 
varied  by  as  little  as  five  miles  an  hour  each,  it 

would  have  very  little  effect  on  the  angle  that  would  be 
measured  by  the  vectorial  diagram. 

Q  And  giving  a  differential  of  10  miles  an  hour,  in 
other  words,  if  the  speed  of  the  DC-3  were,  say,  148  or 
149  and  the  speed  of  the  DC-4  207,  wouldn’t  that  vary 
from  the  152  and  200?  A  Again,  you  would  get  but  very 
little  difference  in  the  reading — a  degree,  or  two  or  three — 
but  it  would  vary  very  little  more.  And  may  I  say  that  is 
a  very  easy  thing  to  prove?  You  can  take  a  protractor 
and  do  it. 

Q  The  angle  you  have  just  given  us  the  angle  you 
calculate  at  the  exact  moment  of  impact,  is  it  not?  A 
That  angle  is  at  the  exact  moment  of  impact.  I  don’t 
know  a  thing  about  what  those  airplanes,  the  flight  path 
of  those  aiplanes,  before  contact.  But  at  contact,  the  mo¬ 
ment  of  impact,  then  the  collision  angle,  as  I  mentioned 
before,  is  approximately  74  degrees. 

Q  In  other  words,  if  the  controls  of  either  plane  had 
been  violently  adjusted  immediately  prior  to  impact,  a 
number  of  seconds,  the  pattern,  the  angle  you  have  just 
described,  would  have  been  totally  different  from  that  of 
the  flight  path  of  the  planes,  as  you  have  just  described 
it?  A  I  would  like  to  mention  again,  I  know  nothing 
about  the  attitude  of  the  planes  before  collision.  I 

484  can  only  say  that  at  collision  the  longitudinal  axes 
of  the  two  planes  were  respectively  to  each  other 

as  approximately  74  degrees. 

Q  To  be  sure  I  understand  you,  then,  your  testimony, 
on  the  information  you  had  in  hand  in  giving  your  opinion, 
you  would  know  nothing  whatsoever  as  to  the  relative  path 
of  approach  of  these  two  planes?  A  That  is  correct.  I 
would  like  to  make  it  very  clear  that  the  airplanes  may 
be  in  turning  flight  before  contact.  I  know  nothing  about 
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that.  The  only  thing  I  know  is  that  at  the  moment  of 
impact,  their  axes  were  approximately  74  degrees. 

Q  Incidentally,  Mr.  Berman,  I  believe  you  testified  as 
to  the  physical  conditions  you  observed  on  the  DC-3,  that 
is,  the  smaller  plane,  and  you  overlooked  the  matter  of 
the  condition  of  the  propellers.  Did  you  make  any  observa¬ 
tion  at  the  time  of  the  condition  of  the  propellers?  A  I 
believe  the  court  stenographer  will  bear  me  out,  I  did  men¬ 
tion  the  propellers,  and  I  would  be  glad  to  mention  it 
again.  I  said  a  few  of  the  blades  of  each  propeller  were 
damaged  or  slightly  discolored.  I  think  those  were  my 
very  words. 

Q  Were  they  bent  at  all?  A  “ Damaged’ ’  means 
slightly  bent  at  the  tip,  and  one,  I  think,  had  a  tip 
knocked  off  for  a  distance  inboard  of  about  half  an 
inch. 

485  Q  In  which  way  were  they  bent,  the  ones  that 
were  bent?  A  I  believe  they  were  slightly  bent 
forward.  I  would  have  to  refer  to  my  notes. 

ME.  BERNSTEIN:  Thank  you. 

Redirect  Examination 
BY  MR.  GALIHER: 

Q  Mr.  Berman,  should  any  significance  be  attached  to 
the  fact  that  the  propeller  tips  were  slightly  bent  for¬ 
ward? 

MR.  BERNSTEIN :  I  object,  Your  Honor.  That  is  for 
the  jury  to  determine. 

THE  COURT :  He  has  given  his  opinion,  Mr.  Galiher. 
If  you  want  him  to  revise  that,  all  right. 

MR.  GALIHER :  No,  sir ;  thank  you. 

THE  COURT :  Is  that  all  of  this  witness  ? 

MR.  BERNSTEIN:  Yes,  sir. 

THE  COURT:  All  right,  Mr.  Berman j  you  may  take 
your  records  back. 

THE  WITNESS:  Thank  you,  sir.  Am  I  excused? 

THE  COURT :  You  may  be  excused. 

(Witness  excused.) 
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THE  COURT:  .  Mr.  O’Donoghue,  may  I  speak  to  you 
at  the  bench? 

(Mr.  O’Donoghue  at  the  bench,  not  recorded.) 

i  THE  COURT :  Is  that  your  case  ? 

480  MR.  GALIHER :  No,  Your  Honor. 

THE  COURT:  We  will  adjourn  until  tomorrow 
morning,  then. 

MR.  GALIHER:  Yes,  sir. 

TIIE  COURT:  The  jurors  will  be  excused  until  to¬ 
morrow  morning  at  10  o’clock. 

(The  jurors  having  left  the  courtroom :) 

MR.  BERNSTEIN:  May  I  say  something  before  you 
adjourn,  Your  Honor? 

THE  COURT:  Yes. 

MR.  BERNSTEIN:  On  this  last  line  of  testimony  that 
went  in,  I  would  like  to  raise  this  now  to  give  Mr.  Galiher 
an  opportunity  to  check  into  this  point  before  morning.  I 
think  the  last  answers  of  the  witness  indicate  that  the 
angle  of  incidence,  the  actual  angle  of  the  collision,  that 
he  determined,  would  not  be  a  foundation  for  him  to  say 
what  the  angle  of  approach  was. 

THE  COURT :  That  would  be  a  mere  matter  for  argu¬ 
ment. 

MR.  BERNSTEIN:  It  would  be  a  matter  of  conjec¬ 
ture,  wouldn’t  it,  and  guesswork,  Your  Honor? 

THE  COURT:  I  think  it  is  a  matter  for  the  jury  to 
decide.  I  think  it  is  one  element  the  jury  might  take 
into  consideration. 

MR.  BERNSTEIN:  Except  this,  Your  Honor,  two 
things:  In  the  first  place,  the  defendant’s  own  wit- 
487  nesses,  the  pilot  and  co-pilot,  have  testified  that 
they  made  abrupt  adjustments  to  the  controls  im¬ 
mediately  before  the  impact.  Now,  the  witness  has  said 
he  cannot  say  what  the  angle  of  approach  was;  and  obvi¬ 
ously  the  angle  he  determined  was  distorted  by  what  the 
pilot  and  co-pilot  did,  so  that  it  would  be  complete  specu¬ 
lation  and,  in  fact,  the  jury  couldn’t  conclude  this  was  the 
angle  of  approach. 
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THE  COURT:  I  think,  from  the  experience  of  Mr. 
Berman,  he  could  give  his  opinion,  based  upon  his  observa¬ 
tion  and  the  additional  hypotheses  or  hypothetical  facts 
which  Mr.  Galiher  suggested.  I  will  not  exclude  that  testi¬ 
mony.  The  effect  of  it  is  to  be  argued  before  the  jury. 

MR.  BERNSTEIN :  I  don’t  quarrel  with  the  testimony 
of  Mr.  Berman.  I  might  be  inclined  to  agree  with  it.  But 
Mr.  Berman  has  testified  that  whatever  angle  he  arrived 
at  as  the  angle  of  incidence  at  the  exact  moment  of  im¬ 
pact,  has  no  bearing  on  what  the  situation  might  have  been 
a  moment  before. 

The  co-pilot  testified  that  he  distorted  the  posture  of 
the  plane  a  few  moments  before. 

THE  COURT :  Mr.  Bernstein,  I  think  you  are  arguing 
now  something  that  is  within  the  province  of  the  jury. 

MR.  BERNSTEIN:  I  am  suggesting,  Your  Honor,  the 
jury  could  not  possibly,  under  these  facts,  infer  that  was 
the  angle  of  approach. 

THE  COURT :  I  wouldn’t  say  they  couldn’t  pos- 
488  sibly  do  it.  I  have  had  a  good  deal  of  experience 
with  jurors. 

MR.  BERNSTEIN:  It  is  just  that  possibility,  Your 
Honor,  which  has  caused  me  to  raise  the  question  at  this 
time. 

THE  COURT:  I  don’t  see  anything  before  me  at  this 
time.  If  there  is  any  motion,  I  will  hear  it. 

492  Sgt.  John  W.  Caldwell ,  Jr 

called  as  a  witness  by  counsel  for  defendant,  and 
being  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

Direct  Examination 
BY  MR.  GALIHER: 

Q  Your  name  is  John  W.  Caldwell,  Jr.?  A  Yes,  sir. 

Q  What  is  your  occupation?  A  Criminal  investigator 
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for  the  Provost  Marshal,  Aberdeen  Proving  Grounds, 
Maryland,  sir. 

1  Q  And  what  is  your  rank  in  the  Army  ?  A  I  am  a  ser¬ 
geant. 

'  Q  How  long  have  you  been  in  the  Army,  Sergeant!  A 
Seven  years,  sir. 

Q  Did  there  come  a  time  when  you  were  stationed  at 
Phillips  Field,  up  near  the  Aberdeen  Proving  Grounds! 
A  Phillips  Field  is  part  of  the  Aberdeen  Proving 
Grounds,  sir. 

!  Q  By  the  way,  are  you  here  in  response  to  a  subpoena 
served  upon  you,  Sergeant !  A  Yes,  sir ;  I  am. 

Q  Do  you  have  any  interest  in  the  outcome  of 
493  this  case,  one  way  or  another!  A  None  whatso¬ 
ever. 

Q  Were  you  on  duty  at  Phillips  Field  on  December  19, 
1946,  the  day  of  a  crash  between  a  Universal  Airline  plane 
and  an  Eastern  Air  Lines  plane,  somewhere  in  the  vicin¬ 
ity  of  your  field!  A  Yes,  sir ;  I  was. 

1  Q  How  did  that  come  to  your  attention!  A  I  re¬ 
ceived  the  call  from  the  desk  sergeant  on  duty  in  the  Pro¬ 
vost  Marshal’s  office,  who  had  received  a  call  from  the 
radio  operator,  Phillips  Field,  stating  that  a  plane  was 
coming  in  for  an  emergency  landing. 

'  Q  Yes,  sir.  We  have  over  on  the  blackboard  here  a 
map  of  the  area  which  takes  in  vour  post.  Will  you  tell 
us,  please,  before  coming  down  to  the  map,  whether  or 
not  there  is  any  area  in  that  vicinity  which  in  December 
of  1946  was  forbidden  for  the  travel  of  private  airplanes! 
A  Any  area  over  the  Aberdeen  Proving  Ground  at  that 
time,  sir,  was  forbidden  for  civil  planes. 

1  Q  Yes,  sir.  Will  you  come  down,  sir,  and  show  us 
on  that  map  where  that  was!  I  can  draw  your  attention: 
This  is  Newark;  this  is  Philadelphia,  down  here.  A  Here 
is  Aberdeen ;  this  area  from  Aberdeen  here,  to  Baltimore, 
and  down  as  far  as  Paul’s  Island,  which  is  located  here, 
is  off  the  limits  for  any  civil  air  travel. 
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494  Q  And  can  you  tell  us  approximately  where  that 
begins,  up  this  way?  A  It  begins  just  north  of 
Aberdeen,  at  Besootie  Island,  located  approximately  north 
and  east  of  Aberdeen,  located  between  Havre  de  Grace 
and  Aberdeen  to  the  east.  That  is  off  limits. 

Q  Approximately  how  many  miles  is  that  from  Aber¬ 
deen  where  the  off  limits  began?  A  I  would  say  five 
miles,  approximately. 

•  •  •  • 

539  MR.  BERNSTEIN:  And  do  I  understand  your 
case  is  closed  now,  except  for  this  question  as  to  the 

testimony  of  the  sergeant? 

MR.  GALIHER :  Yes,  sir. 

MR.  BERNSTEIN :  Your  Honor,  I  would  like  to  make 
a  motion  at  this  time  for  a  directed  verdict  against  the 
defendant  on  his  counterclaim,  because  even  if  the  evidence 
of  the  defendant  is  taken  under  that  evidence  which  I 
assume  it  is  the  defendant’s  theory,  there  was  negligence 
on  the  part  of  the  plaintiff,  there  was  also  negligence  on 
the  part  of  the  defendant,  so  that  it  would  be  barred  from 
recovering  in  any  event,  by  reason  of  its  negligence. 

THE  COURT:  I  overrule  the  motion.  I  think  it  is  a 
matter  for  the  jury.  I  think  there  is  evidence  from  which 
the  jury  can  find  either  way. 

Proceed  with  your  testimony. 

That  is  in  evidence. 

(The  Delaware  certificate  heretofore  marked  for  identi¬ 
fication  as  Defendant’s  Exhibit  No.  10  was  received  in 
evidence.) 

MR.  BERNSTEIN :  That  is  purely  for  the  purpose  of 
the  motion  made  at  the  bench. 

THE  COURT:  I  will  act  on  that  when  I  read 

540  the  laws  of  Delaware. 

MR.  BERNSTEIN :  I  will  call  Captain  Yandell. 

Whereupon, 
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John  N.  Yandell, 

called  in  rebuttal  by  counsel  for  plaintiff,  and  having 
been  previously  duly  sworn,  was  examined  and  testified  as 
follows : 


Direct  Examination 
BY  MR.  BERNSTEIN: 

Q  Captain  Yandell,  when  certain  testimony  was 
given  by  Mr.  Berman,  of  CAB,  did  I  not  ask  you  to  leave 
the  room?  A  You  did. 

Q  And  did  you  not  leave  the  room?  A  I  did. 

Q  And  you  did  not  hear  any  of  that  testimony?  A 
That  is  correct. 

Q  Earlier,  when  you  were  on  the  stand,  I  was  asking 
you  as  to  your  history  and  training  in  aeronautics,  and 
your  experience  in  that  field.  You  mentioned,  I  believe, 
that  for  a  period  of  time  prior  to  your  association  with 
the  plaintiff  in  this  case  you  had  been  an  inspector  for  the 
Civil  Aeronautics  Authority.  A  That  is  correct. 

Q  And  I  believe  you  also  stated  you  were  based  at 
Miami,  in  charge  of  checking  on  the  materiel  and  per¬ 
sonnel  of  the  air  carriers  that  came  into  that  place. 
541  A  Yes,  sir. 

Q  In  your  capacity  with  the  Civil  Aeronautics 
Authority  at  that  time,  did  you  have  any  function  with 
regard  to  airplane  accidents?  A  Yes,  sir. 

Q  What  was  that  function?  A  On  any  accident  in 
which  a  scheduled  airline  was  involved,  in  the  Second 
Region,  it  was  part  of  my  duties  to  make  a  complete  in¬ 
vestigation  of  the  accident,  in  the  official  capacity  in  re¬ 
spect  to  the  CAA,  and  a  report  to  the  CAA. 

Q  In  the  course  of  your  duties  were  you  required  to 
make  any  such  investigations?  A  Yes,  sir. 

Q  I  mean,  did  you  make  any  such  investigations?  A 
Yes,  sir. 

Q  A  number  of  them,  or  one,  or  what?  A  About  five? 

Q  Now,  in  connection  with  your  duties,  again,  as  in- 
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spector  for  the  Civil  Aeronautics  Authority,  did  you  have 
any  function  with  regard  to  the  airways  and  the  planning 
of  routes  for  airlines,  or  the  approval  of  routes  for  air¬ 
lines?  A  Yes,  sir — the  approval  of  routes,  not  the  plan¬ 
ning  of  routes. 

Q  Will  you  describe  exactly  what  that  function  was? 
A  When  a  certificated  airline  had  been  author- 

542  ized  by  the  CAB  to  extend  their  operations  over  a 
route  for  which  they  had  not  previously  been  quali¬ 
fied,  it  was  part  of  my  function  to  conduct  what  is  known 
as  a  survey  flight  with  the  scheduled  airline  over  that  pro¬ 
posed  new  route,  to  determine  that  the  airline  was  prop¬ 
erly  qualified  in  personnel,  materiel,  and  facilities  to  oper¬ 
ate  over  such  route. 

Q  In  the  course  of  such  duties  did  you  ever  have  occa¬ 
sion  actually  to  work  upon  the  routing  of  any  particular 
airline  company?  A  Yes,  sir. 

Q  And  what  was  that  occasion  or  occasions?  A  At 
the  time  in  1945, 1  believe — either  late  1944  or  early  1945 — 
the  National  Air  Lines  was  granted  an  extension  of  their 
routes  north  from  Jacksonville  to  New  York,  I  was  as¬ 
signed  the  job  of  conducting  survey  flights  prior  to  the 
actual  inauguration  of  the  service,  to  determine  to  the 
satisfaction  of  the  CAA  that  National  was  qualified  over 
that  route,  that  their  pilots  were  qualified  over  that 
route,  and  that  their  ground  facilities  were  adequate  for 
the  service. 

Q  Did  that  require  any  sort  of  checking  by  you?  A 
Yes,  sir. 

Q  Of  what  character?  A  It  required  flying  over  the 
entire  route,  under  simulated  instrument  conditions, 

543  in  equipment  of  National  Air  Line,  with  National 
Air  Lines  personnel,  with  instrument  approaches 

and  landings  at  every  proposed  stop,  and  over  the  airways, 
the  CA  airways,  from  Jacksonville  to  New  York. 

Q  Did  the  flight  over  that  airway  from  Jacksonville 
to  New  York  cover  any  part  of  the  airways  involved  in 
this  particular  case?  A  Yes,  sir. 
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Q  Now  would  you,  using  the  chart  over  on  the  black¬ 
board,  the  chart  or  charts  describe,  starting  from  the 
northern  end,  the  New  York  end,  the  routing  that  you 
checked  at  that  time,  and  describe  the  points  that  had  to 
be  covered,  any  radio  stations,  the  courses  involved,  and 
so  on.  A  Yes,  sir. 

Q  Starting  from  the  New  York  end.  A  The  northern 
terminus  was  to  be — 

MR.  GALIHER:  If  Your  Honor  please,  as  I  under¬ 
stand  his  testimony  this  was  in  1945,  about  a  year  before 
the  accident.  I  submit  it  isn ’t  relevant. 

MR.  BERNSTEIN:  If  Your  Honor  please,  I  want  to 
show  the  route  he  had  to  cover,  and  then  determine  whether 
that  is  the  same  route  as  in  this  case;  and  then  have  him 
describe  what  the  courses  are  here. 

THE  COURT :  As  far  as  that  is  concerned,  I  will  admit 
the  evidence.  I  am  rather  at  a  loss  to  see  why  it  is  re¬ 
buttal  testimony,  however. 

544  MR.  BERNSTEIN :  I  think  that  will  be  demon¬ 
strated,  Your  Honor.  I  will  abandon  that  line  and 
ask  him  as  to  the  route  in  1946. 

THE  COURT:  Very  well. 

BY  MR.  BERNSTEIN: 

Q  As  of  December  19,  1946,  the  date  of  the  accident 
in  this  case,  will  you  describe  the  CAA  route,  starting 
from  Newark,  New  Jersey,  which  I  take  it  is  the  New 
York  area  for  CAA  purposes,  and  starting  from  Newark 
and  going  along  the  route  on  the  way  south,  passing 
through  Washington  or  over  Washington.  Will  you  de¬ 
scribe  that  route  and  the  markers  and  the  courses  involved, 
as  of  December  19,  1946?  A  The  route  was  essentially 
the  same  as  shown  on  this  chart  and  as  has  been  described 
earlier,  originating  at  Newark  on  the  southwest  leg  of  the 
Newark  range  station  located  at  Elizabeth,  New  Jersey, 
over  the  Metuchen  fan  markers. 

Q  By  the  way,  what  is  the  purpose  of  that  Metuchen 
fan  marker?  We  have  heard  a  lot  about  it.  Do  you  know 
the  purpose  of  that?  A  Yes. 
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Q  What  is  the  purpose  of  the  Metuchen  fan  marker? 
A  The  Metuchen  fan  marker  is  a  radio  facility  located 
in  the  approximate  vicinity  of  Metuchen,  New  Jersey,  for 
the  purpose  of  determining  accurately  the  position  of  an 
aircraft  in  relation  to  the  southwest  leg  of  the 

545  Newark  range  station.  It  was  used  at  that  time, 
and  is  still  in  use  for  the  same  purpose,  of  being  a 

required  check  point  on  northbound  aircraft. 

Q  When  you  say  required,  required  by  whom?  A  On 
all  aircraft  on  instrument  flight  plan,  it  is  required  that 
the  pilot — 

Q  Required  by  whom  ?  A  Required  by  the  Civil  Aero¬ 
nautics  Authority.  It  is  required  that  the  pilot  report  his 
position,  on  the  inbound  flight  to  New  York,  to  the  Me¬ 
tuchen  fan  marker  so  that  the  flight  control  can  take  over. 

Q  You  mean  on  a  flight  from  the  south  into  Newark? 
A  Yes. 

Q  And  how  about  a  flight  going  south  from  New  York? 
A  The  position  report  over  Metuchen  is  not  required,  ex¬ 
cept  by  special  request  of  the  air  traffic  control,  on  the 
outbound  flight. 

Q  What  is  the  course,  incidentally,  going  from  Newark 
south?  A  Approximately  238. 

Q  That  is  magnetically?  A  That  is  magnetically. 

Q  All  right;  will  you  go  on  from  there?  A  The 
course  then  follows  a  straight  line  to  the  Norteast  Phila¬ 
delphia  range  station,  which  is  approximately 

546  in  the  middle  of  the  airway. 

Incidentally,  the  range  stations  do  not  necessarily 
lie  in  the  middle  of  the  airway.  Ijl  this  particular  case 
it  does. 

The  course  then  goes  over  the  Northeast  range  station 
at  Philadelphia,  to  the  Southwest  range  station,  which  is, 
also — 

Q  You  say  it  goes  over  the  Northeast  range  station  in 
Philadelphia.  Will  you  point  out  specifically  where  that 
Northeast  range  station  is  in  Philadelphia?  A  This  is 
the  Northeast  range  station. 
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Q  As  I  understand  you,  it  is  course  238,  magnetic, 
through  that  point.  A  That  is  correct. 

Q  Incidentally,  there  has  been  a  lot  of  testimony  here 
about  compass  238,  magnetic;  and  sometimes  it  was  de¬ 
scribed  in  other  ways,  as  true  bearing.  Will  you  explain 
what  that  is,  what  magnetic  headings  are,  as  against  other 
headings?  A  True  bearings  are  intended  to  mean  true 
courses,  when  all  corrections  are  made  in  the  course  that 
is  indicated  on  the  compass.  The  course  indicated  on  the 
compass  is  magnetic.  When  all  of  the  factors  that  may 
cause  a  variation  there  have  been  taken  into  consideration 
and  corrected,  then  the  corrected  bearing  is  a  true  bear¬ 
ing. 

The  use  of  this  term  *  ‘magnetic’ ’  is  to  indicate 
547  the  magnetic  course  indicated  on  the  compass,  and 
not  a  true  heading. 

Q  When  you  say  “ bearing”,  you  mean  direction,  do 
you  not?  In  other  words,  in  terms  of  that  chart  there, 
the  top  would  be  north,  or  zero?  Is  that  correct?  A 
That  is  correct. 

Q  And  on  your  side,  the  lefthand  side,  going  directly 
out  to  the  Atlantic  Ocean,  it  would  be  east  or  0.90?  A 
That  is  correct. 

Q  And  directly  on  the  other  side  of  the  board,  going 
to  the  west,  it  would  be  2.70?  Is  that  correct?  A  That  is 
correct. 

Q  And  going  due  south  it  would  be  1.80?  A  That  is 
correct. 

THE  COURT:  Pardon  me  just  a  minute.  Do  you 
measure  that  in  the  direction  of  any  angle  from  the  top? 

THE  WITNESS:  If  you  assume  you  are  going  north, 
the  direction  is  measured  clockwise  to  360  degrees. 

BY  MR.  BERNSTEIN : 

Q  In  other  words,  if  you  were  looking  at  the  face  of 
this  clock,  the  north  would  be  at  12,  or  zero;  the  south 
at  6  or  180;  the  west  at  9  or  270;  and  the  east  at  3  or  90? 
A  That  is  correct. 
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Q  And  you  said  a  moment  ago  that  the  flight  from 
Newark,  going  to  Northeast  Philadelphia,  was  283 

548  magnetic?  A  No — 238. 

Q  Two  thirty-eight  magnetic.  How  would  that 
appear  on  the  face  of  the  clock,  roughly?  In  other  words, 
if  there  were  a  hand  pointing,  what  figure  would  it  point 
to?  A  If  the  course  were  theoretically  at  the  center  of 
the  clock,  then  the  course  would  be  approximately  seven- 
thirty. 

Q  In  other  words,  the  hand  pointing  toward  the  seven 
would  be  the  238  angle?  A  Oh  no;  there  would  be  only 
one  hand  pointing,  then. 

Q  Then  it  would  be  between  seven  and  eight?  A  Yes, 
sir.  Six  would  be  1.80,  and  nine  would  be  2.70.  So  you 
can  interpolate  2.38  and  that  would  be  the  course. 

Q  Coming  into  Northeast  Philadelphia,  it  was  238? 
A  Yes. 

Q  And,  leaving  the  Northeast  Philadelphia,  you  would 
go  in  what  course?  Would  you  like  to  have  a  pencil  to 
lay  on  there  to  illustrate  it  (handing  pencil)  ?  A  The 
course  is  over  Northeast  Philadelphia  and  directly  to  the 
Southwest  station.  Those  stations  are  so  named  because 
of  their  geographical  location  in  relation  to  Philadelphia. 
The  Northeast  station  is  northeast  of  Philadelphia,  and 
the  Southwest  is  southwest  of  Philadelphia. 

Q  Will  you  point  to  the  Southwest  station? 

549  A  This  is  the  Southwest  Philadelphia  range,  right 
here. 

Q  And  what  would  the  course  be  from  the  Northeast 
Philadelphia  range  station  to  the  Southwest  Philadelphia 
range  station?  A  Still  238. 

Q  Still  238?  A  Yes,  sir. 

Q  That  is  the  CAA-prescribed  course  going  down? 
A  Yes,  sir. 

Q  Now,  what  is  the  next  leg?  A  On  reaching  over¬ 
head  to  the  Southwest  Philadelphia  range,  a  turn  is  to  be 
made  to  a  west,  southwesterly  direction.  In  other  words, 
you  turn  more  toward  nine  o’clock  on  the  clock. 
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Q  In  other  words,  in  terms  of  the  pilot’s  heading,  to 
the  left  or  the  right?  A  To  the  right;  when  southbound, 
you  turn  to  the  right,  to  a  heading  of  260  degrees.  The 
airway  itself  bends,  at  Southwest  Philadelphia,  to  a  head¬ 
ing  of  260  degrees. 

Q  And  how  far  does  that  leg  carry,  on  that  260  head¬ 
ing?  A  To  the  Baltimore  relay. 

Q  And  will  you  point  that  out?  A  Yes,  sir.  The 
Baltimore  relay  is  the  intersection  of  the  Northeast 

550  Washington  leg,  the  North  Baltimore  leg,  and  the 
Southwest  leg  of  the  Southwest  Philadelphia  range. 

Q  So  you  go  from  Southwest  Philadelphia  to  that 
intersection,  on  course  approximately  260,  you  said?  A 
That  is  correct. 

Q  Are  there  any  changes  in  course,  on  the  prescribed 
CA  course,  from  Southwest  Philadelphia  to  that  inter¬ 
section  point?  A  No,  sir. 

Q  And  it  is  260?  A  That  is  correct. 

Q  Following  that  heading,  if  you  were  on  that  pre¬ 
scribed  CA  course,  would  you  pass  over  the  Susquehanna 
River?  A  Yes,  sir. 

!Q  At  or  near  what  point?  A  You  would  pass  over 
the  Susquehanna  River  just  abeam  of  Bainbridge,  Mary¬ 
land,  the  center  line  being  midway  between  Bainbridge  and 
the  Conowingo  Dam,  as  shown  on  this  chart 

Q  Is  it  anywhere  near  Port  Deposit?  A  Bainbridge 
is,  I  believe,  just  across  the  river  from  Port  Deposit. 

Q  At  the  same  approximate  location  there?  A  Yes, 
sir. 

Q  At  that  Bainbridge  or  Port  Deposit  point,  you 

551  are  heading  at  260?  A  Yes. 

Q  At  that  point  or  shortly  after  or  before  that 
point,  crossing  the  Susquehanna,  does  the  CAA  course  re¬ 
quire  you  to  change  your  heading?  A  No,  sir. 

Q  The  heading,  then,  I  take  it,  would  continue  at  260? 
A  That  is  correct,  to  the  Baltimore  relay. 

Q  To  the  Baltimore  relay?  A  Yes,  sir. 
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Q  Which  is  how  much  farther  beyond?  A  It  is  ap¬ 
proximately,  I  would  estimate  it  to  be,  50  miles,  without 
measuring  it  on  the  chart. 

Q  The  Baltimore  relay,  or  at  this  intersection  point 
you  have  mentioned,  at  the  Baltimore  and  Washington 
relays,  do  you  take  a  new  heading?  A  Yes,  sir. 

Q  That  is,  over  the  CAA-prescribed  course?  A  Yes, 
sir. 

Q  And  what  would  that  new  heading  be?  Would  you 
turn  right  or  left?  A  You  would  turn  back  left,  toward 
the  south. 

Q  That  is,  as  you  come  south,  you  would  turn  left? 
A  That  is  correct. 

Q  To  what  heading?  A  The  exact  course  is 
552  two  hundred — just  a  moment.  It  is  221  degrees. 

Q  So,  coming  from  that  intersection  to  Wash¬ 
ington,  now,  you  come  left  on  the  CAA-prescribed  course,  to 
221  degrees?  A  From  260  to  221. 

Q  Now,  if  a  pilot  were  over  Bainbridge,  on  the  Susque¬ 
hanna,  and  the  CAA-prescribed  course,  which  as  I  under¬ 
stand  there  is  260,  and  at  or  about  that  point  he  turned 
to  a  230  heading,  where  would  that  carry  him  if  he  kept  on 
that  heading?  A  Directly  to  Washington,  as  shown  on 
the  chart.  The  magnetic  bearing  from  Bainbridge  or  Port 
Deposit  to  Washington  is  230  degrees. 

Q  Would  that  keep  him  on  the  prescribed  CAA  course? 
A  No,  sir. 

MR.  GALIHER:  Your  Honor,  I  object  to  this  testi¬ 
mony.  I  don ’t  think  it  is  relevant. 

MR.  BERNSTEIN :  Your  Honor,  I  submit  he  is  quali¬ 
fied  on  the  airways  and  it  is  direct  rebuttal  to  the  testi¬ 
mony  offered  by  the  defense. 

MR.  GALIHER :  There  is  no  showing  Mr.  Kuhn  stayed 
on  that  course. 

THE  COURT :  I  don ’t  recall  that  there  is. 

MR.  BERNSTEIN:  Captain  Kuhn  testified  that  at 
Bainbridge  he  turned  at  230,  and  my  question  now  is,  the 
heading  230  would  carry  you  where? 
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553  MR.  GALIHER:  He  said  several  miles  from 
Bainbridge,  Your  Honor. 

THE  COURT :  I  overrule  the  objection. 

BY  MR.  BERNSTEIN : 

Q  With  that  230  heading,  taken  at  or  about  Bain¬ 
bridge,  would  it  carry  you  to  the  Baltimore  relay,  that 
intersection  you  have  mentioned?  A  No. 

Q  In  which  way  from  the  relay  would  it  take  you?  A 
By  measurement,  it  would  take  you  23  miles  southeast  of 
the  relay.  It  would  take  you  southeast  of  the  city  of 
Baltimore,  whereas  the  relay  is  northwest  of  the  city  of 
Baltimore. 

Q  Now,  flying  at  any  given  speed,  would  it  take  you 
more  or  less  time  to  fly  the  CA-prescribed  route  from 
Bainbridge  through  that  intersection  at  Baltimore  and 
down  to  Washington,  or  to  go  from  Bainbridge  on  a  230 
heading  to  Washington?  Which  would  take  more  or  less 
time,  flying  at  a  certain  speed,  of  those  two  routes?  A  Ob¬ 
viously  the  straight  line  is  the  shortest;  it  would  be  the 
direct  course. 

Q  When  you  say  the  “direct”  course,  you  mean  the  230 
course?  A  Yes. 

554  Q  It  would  take  you  less  time?  A  Yes,  sir. 

Q  Now,  Captain,  if  two  planes  are  in  the  air,  fly¬ 
ing  alone  in  the  air  close  to  each  other,  and  if  neither  of 
the  pilots  or  the  personnel  of  the  planes  at  the  moment 
can  see  the  ground,  and  all  they  can  see  is  the  air  around 
them  and  each  other,  and  from  one  plane  it  appeared  to 
the  personnel  of  that  plane  that  the  other  plane  was  turn¬ 
ing,  would  the  person  seeing  and  believing  that  the  other 
was  turning,  know  whether  in  fact  such  a  turn  was  made, 
not  knowing  anything  about  the  controls  of  the  plane? 

MR.  GALIHER :  I  object. 

THE  COURT :  Sustained. 

BY  MR.  BERNSTEIN : 

Q  Captain,  if  you  were  riding  in  an  airplane  and  knew 
nothing  of  what  was  being  done  to  the  controls  of  that 
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plane,  and  you  saw  another  plane  near  you,  and  you 
saw  some  relative  movement  between  the  planes,  would 
you  be  able  to  determine  whether  it  was  your  plane  mov¬ 
ing,  or  the  other? 

MR.  GALIHER :  I  object,  Your  Honor. 

THE  COURT:  Sustained. 

MR.  BERNSTEIN :  If  Your  Honor  please,  the  co-pilot 
of  Eastern  Air  Lines  testified  that  when  he  saw  the  DC-3 
plane,  it  appeared  to  be  turning  towards  him.  He  also 
testified  he  wasn’t  handling  the  controls  at  that  time  and 
knew  nothing  about  the  controls. 

555  THE  COURT:  I  think  you  can  assume  neither 
plane  was  stationary  in  the  air. 

MR.  BERNSTEIN:  I  said  “turning,”  Your  Honor. 

THE  COURT :  What  is  that  ? 

MR.  BERNSTEIN :  My  question  was  put  in  terms  of 
turning. 

THE  COURT:  I  thought  it  was  whether  he  could 
testify  which  one  was  moving.  I  think  it  is  obvious  they 
were  both  moving. 

MR.  BERNSTEIN:  I  meant  it  in  terms  of  turning. 
I  will  restate  the  question,  Your  Honor. 

BY  MR.  BERNSTEIN: 

Q  If  you  were  in  one  plane,  suspended  in  air,  and  not 
seeing  the  ground  at  the  moment,  or  any  other  fixed  ob¬ 
ject,  and  you  know  nothing  as  to  whether  or  not  the  con¬ 
trols  of  your  plane  were  being  manipulated,  and  you  see 
another  plane  in  the  air  near  you,  can  you  determine,  if 
one  of  the  two  appears  to  be  turning,  which  one  is  doing 
the  turning? 

MR.  GALIHER :  I  object,  Your  Honor. 

THE  COURT :  I  overrule  the  objection. 

MR.  GALIHER:  Your  Honor,  may  I  say  one  of  the 
conditions  is  not  true  in  this  case?  Our  pilot  and  co-pilot 
said  all  along  that  they  had  visual  contact  with  the  ground 
and  saw  the  ground  and  were  flying  that  way. 
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Mr.  Bernstein’s  question  has  assumed  they  couldn’t  see 
the  ground  and  didn’t  see  the  ground. 

556  MR.  BERNSTEIN :  At  the  moment  they 
couldn’t  be  looking  at  the  ground,  but  at  the  other 

plane. 

THE  COURT  (to  the  witness) :  You  may  answer. 

THE  WITNESS :  Without  direct  visual  reference  to  a 
known  fixed  object,  it  would  be  impossible  to  tell  which 
airplane  was  turning — for  me  to  tell. 

BY  MR.  BERNSTEIN: 

Q  Will  you  explain  why  not  ? 

MR.  GALIHER:  I  submit,  Your  Honor,  he  doesn’t 
have  to  give  an  explanation. 

THE  COURT :  I  sustain  the  objection. 

BY  MR.  BERNSTEIN: 

Q  Captain,  are  you  familiar  with  what  a  computer  is? 
A  Yes,  sir. 

Q  Disc  computer?  A  Yes,  sir. 

Q  What  is  it  used  for?  A  For  the  purpose  of  air 
navigation.  The  computers  are  nothing  more  than  circular 
slide  rules,  such  as  are  used  by  engineers  for  mathematical 
calculations. 

Q  Is  it  ever  used  in  aerial  navigation,  in  airline  navi¬ 
gation?  A  Yes,  sir— constantly. 

i  Q  By  flying  personnel?  A  Yes,  sir. 

557  Q  In  the  course  of  their  flying  duties?  A  Yes, 
sir. 

Q  Can  it  be  used  to  compute  the  time  of  arrival  for  a 
plane  at  a  particular  place?  A  With  known,  given  fac¬ 
tors,  certainly. 

Q  Well,  putting  it  hypothetically  to  you,  if  “A”  plane, 
the  personnel  of  “A”  plane,  know  “B”  plane  has  de¬ 
parted  on  a  certain  route  a  given  number  of  minutes  ahead 
of  them,  at  a  given  altitude,  flying  a  given  type  of  plane, 
and  they  are  familiar  with  their  own  plane,  and  they  are 
to  fly  at  the  same  altitude  and  the  same  course  following 
after,  could  they  determine,  knowing  the  relative  speeds 
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and  characteristics,  the  approximate  time  of  overtaking, 
using  that  air  computer?  A  Very  definitely. 

Q  And  is  that  air  computer  commonly  used  for  such 
purposes?  A  Yes,  sir. 

Q  In  the  course  of  your  duties  with  CAA,  Captain, 
were  you  familiar  with  the  facilities  and  equipment  used 
by  Eastern  Air  Lines?  A  Yes,  sir. 

Q  And  by  their  flying  personnel?  A  Yes,  sir. 

Q  Do  you  know  whether  or  not  the  flying  per- 

558  sonnel  of  Eastern  Air  Lines  used  air  computers? 
A  They  did. 

Q  For  the  purposes  that  I  have  just  discussed  with 
you?  A  Yes,  sir. 

Q  Captain,  were  you  familiar  with  the  Civil  Air  regu¬ 
lations  that  were  in  effect  on  December  19, 1946?  A  Yes, 
sir. 

Q  Would  you  sit  down  again.  Captain  ? 

I  hand  you  this  document  that  is  marked  “Defendant’s 
Exhibit  8”  and  ask  you  if  you  know  whether  or  not  those 
were  then  the  applicable  Civil  Air  regulations.  A  I  know 
from  personal  knowledge  that  these  were  the  regulations 
effective  as  of  the  date  you  have  mentioned. 

Q  Now,  Captain,  do  you  notice  on  the  first  page  of 
those,  calling  your  attention  to  the  section  numbered  60.1, 
entitled  “Contact  Flight  Rules,”  and  then  in  parentheses 
“CFR”  parentheses.  To  what  are  those  rules  applicable? 
MR.  GALIHER :  I  object,  Your  Honor. 

THE  COURT :  Sustained. 

M.  BERNSTEIN :  If  the  Court  please,  defense  counsel 
read — 

THE  COURT:  I  think  they  will  speak  for  themselves. 
MR.  BERNSTEIN :  I  think  earlier,  Your  Honor,  when 
several  of  those  sections  were  under  discussion,  and 

559  defense  counsel  had  read  to  the  jury,  we  reserved 
the  question  at  that  time  as  to  their  applicability 

to  either  or  both  of  the  planes  here. 
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THE  COURT:  That  will  be  dealt  with  under  instruc¬ 
tion  of  the  Court  as  to  pertinent  provisions. 

MR.  BERNSTEIN:  May  I  ask  the  witness  a  ques¬ 
tion,  whether  the  rules  listed  under  60.1  would  be  ap¬ 
plicable  to  a  plane  flying  instrument  flight  plane? 

MR.  GALIHER :  I  object,  Your  Honor. 

THE  COURT :  Sustained. 

BY  MR.  BERNSTEIN: 

Q  Captain,  I  wonder  if  you  would  take  these  models 
and,  utilizing  the  chart  there,  I  think  you  can  utilize  it  in 
its  position  there,  would  you  first  show  us  exactly  on  that 
chart,  as  it  would  appear  on  the  chart,  how  the  posture  of 
the  DC-3  would  be,  at  Port  Deposit,  on  a  course  of  255 
magnetic.  A  (At  chart:)  This  is  Port  Deposit  right 
here.  This  is  within  two  or  three  degrees  of  a  heading 
of  255. 

Q  Now  will  you  take  the  model  of  the  DC-4,  at  the  same 
point,  and  show  me  how  it  would  look  on  a  heading  of  230? 
A  At  the  same  point  ? 

Q  At  the  same  point.  A  Two  thirty.  (Placing 
plane  model :)  That  is  within  two  or  three  degrees  of  it. 

Q  So  that  if  at  that  point  one  plane,  the  DC-3, 
560  was  headed  255  magnetic,  and  the  DC-4  230,  they 
would  be  at  that  relative  posture  to  each  other?  A 
The  relative  positions,  yes. 

Q  Assume  the  DC-4  was  going  at  200  miles  an  hour, 
approximately  200  miles  an  hour,  and  the  DC-3  was  going 
at  approximately  150  or  160  miles  an  hour;  and  the  DC-4 
personnel,  the  personnel  of  the  DC-4,  could  still  see  the 
DC-3  out  of  the  left  window  of  the  DC-4 ;  and  at  that  mo¬ 
ment  the  person  piloting  the  DC-4  adjusted  his  controls  to 
pull  the  plane  up  and  sharply  to  the  right,  what  would  be 
the  effect  upon  the  posture  of  that  DC-4  at  that  point? 

'Will  you  describe  what  would  occur. 

THE  COURT:  Just  the  posture  of  the  DC-4;  that  is 
all? 

MR.  BERNSTEIN :  In  its  then  relation  to  the  DC-3. 
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MR.  GALIHER:  I  object  to  it  if  he  includes  the  “in 
its  relation  to  the  DC-3.” 

THE  COURT:  Yes.  I  think  he  can  show  the  posture 
of  the  other  plane.  You  can  ask  your  question,  if  you  leave 
out  your  other  questions  with  relation  to  the  other. 

MR.  BERNSTEIN :  I  will  ask  the  question  in  that  way, 
if  Your  Honor  please. 

THE  COURT  (to  the  witness) :  No;  just  have  the  one 
there. 

BY  MR.  BERNSTEIN: 

Q  Just  the  one  there,  for  the  moment.  With  that  ad¬ 
justment  of  the  controls  of  the  DC-4,  can  you  de- 
561  scribe  what  would  occur?  Can  you  get  the  adjust¬ 
ment  I  have  stated  to  you?  A  If  you  will  repeat 
the  adjustment  of  the  controls. 

Q  The  controls  of  the  plane  are  quickly  adjusted  so 
that  the  plane  can  go  to  the  right,  abruptly;  that  is,  the 
controls  are  adjusted  so  that  it  can  go  to  the  right 
abruptly,  and  so  that  it  will  go  up;  and  they  are  violently 
adjusted.  What  happens  to  the  posture  of  that  DC-4?  A 
You  used  the  word  “violent”? 

Q  I  used  the  word  * ‘  violent”. 

MR.  GALIHER:  I  think,  Your  Honor,  Mr.  Bernstein 
should  include  the  time  element — within  a  very  short  in¬ 
terval  of  time. 

BY  MR.  BERNSTEIN: 

Q  Within  a  very  short  interval  of  time.  A  The  im¬ 
mediate  reactions,  if  the  controls  were  violently  placed  in 
position — 

Q  Will  you  describe  it  against  that  chart  there,  or  lift 
it  away  from  the  chart  so  that  you  can  show;  and  then  do 
it  out  on  a  horizontal.  A  Doing  it  on  a  straight  level 
flight?  A  All  right. 

THE  COURT:  May  I  make  a  suggestion?  Assume 
that  wall  there  runs  east  and  west,  and  this  runs  north 
and  south. 
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BY  MR.  BERNSTEIN: 

562  Q  The  wall  behind  you  is  the  north-south  wall. 
A  All  right,  sir. 

Q  So  that  New  York  is  up  in  that  corner,  and  Florida 
in  the  other.  A  All  right.  At  approximately  230  de¬ 
grees,  in  straight  level  flying,  and  being  specific  that  the 
airplane  is  at  cruising  speed  and  not  slow  speed. 

Q  I  said  200  miles  an  hour.  A  And  you  violently 
adjust  the  controls  for  a  right-hand  climbing  turn,  the 
first  control  to  take  effect  would  be  the  elevator  at  that 
speed.  This  is  by  actual  flight  test,  and  it  is  not  conjectu¬ 
ral  on  my  part. 

'The  first  control  to  take  effect  would  be  the  elevator, 
which  would  not  jerk  the  nose  up,  but  would  jerk  the  tail 
down,  first.  The  airplane  would  pivot  on  a  point  approxi¬ 
mately  a  third  of  the  distance  back  from  the  leading  edge 
of  the  wing,  in  such  a  manner  that  the  tail  would  come 
down. 

The  next  control  to  take  effect  would  be  the  rudder, 
happening  just  about  simultaneously.  By  kicking  the  full 
rudder,  by  kicking  the  plane  to  the  right,  the  tail  of  the 
airplane  would  do  this ;  it  would  be  a  skidding  tail. 

By  that  I  mean  if  the  ailerons  had  not  yet  taken  effect 
to  bank  the  airplane  to  where  it  would  make  a  normal 
turn,  the  tail  would  jerk  down  and  at  the  same  time  jerk 
in  a  skidding  turn  to  the  left. 

The  airplane  would  assume  that  attitude  immedi- 

563  ately  on  lacking  the  controls,  Your  Honor,  within  a 
matter  of  one  second.  After  that,  depending  upon 

the  manipulation  of  the  controls,  the  airplane  would  of 
course  be  straightened  out.  The  airplane  could  not  pos¬ 
sibly  maintain  this  attitude,  except  for  a  matter  of  sec¬ 
onds.  It  would  stall  or  go  into  a  spin.  It  could  not  main¬ 
tain  that  attitude  that  it  would  be  placed  into  by  the 
manipulation  of  the  controls  such  as  you  have  outlined. 

1  Q  Now  will  you  place  the  two  planes  back  in  the  origi¬ 
nal  posture  I  had  you  hold  them  in,  the  DC-3  at  a  heading 
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of  255,  and  the  DC-4  at  a  heading  of  230,  at  Port  Deposit. 

ME.  BEEN STEIN :  Can  the  Court  see  that  in  that 
position? 

THE  COIJET :  I  can  see  it  sufficiently. 

BY  ME.  BEENSTEIN : 

Q  Now,  are  you  familiar  with  the  interior  of  the  cock¬ 
pit  of  a  DC-4?  A  Yes,  sir. 

Q  Assume  you  were  in  the  cockpit  of  the  DC-4,  in  the 
seat  of  the  co-pilot,  and  you  saw  just  in  front  of  you — 

THE  COIJET:  You  are  assuming  that  one  is  over  the 
other? 

ME.  BEENSTEIN :  I  am  going  to  have  him  come  back 

this,  Your  Honor. 

BY  ME.  BEENSTEIN: 

Q  Assuming  you  are  in  the  co-pilots  seat  and  you 
can  see  the  DC-3,  looking  out  your  left  window,  and 
564  you  are  in  the  co-pilots  seat,  which  is  at  the  right 
side;  and  you  were  on  the  headings  I  have  given 
you;  would  you  put  the  DC-4  in  the  relative  position  it 
would  be  from  the  DC-3? 

ME.  GALIHEE :  I  object,  Your  Honor. 

THE  COUET:  I  sustain  that.  He  can  show  the  posi¬ 
tions  separately;  but  there  is  nothing  in  the  question  to 
show  that  one  was  over  the  other. 

ME.  BEENSTEIN:  If  Your  Honor  please,  this  is  a 
question  of  angles.  The  co-pilot  of  the  DC-4  has  testified, 
on  the  defense  case,  he  saw  the  DC-3  out  of  his  left  win¬ 
dow. 

THE  COUET:  You  are  not  making  that  as  a  part 
of  your  condition,  as  part  of  the  question,  that  one  was 
over  the  other. 

ME.  BEENSTEIN:  No;  I  am  asking  him  where  one 
would  be  in  relation  to  the  other. 

THE  COUET:  I  think  he  is  placing  them  one  above 
the  other. 

ME.  BEENSTEIN :  May  I  restate  it? 
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THE  COURT:  Yes. 

BY  MR.  BERNSTEIN: 

Q  Would  you  place  the  DC-4  in  relation  to  the  DC-3, 
as  the  co-pilot  of  the  DC-4  could  see  the  DC-3  out  of  his 
left  window,  and  headed  on  a  course  of  230. 

MR.  GALIHER :  I  object  to  that,  Your  Honor. 

THE  COURT:  Sustained. 

565  MR.  BERNSTEIN:  Perhaps  I  misunderstood 
the  Court. 

THE  COURT:  I  think  there  is  nothing  in  your  ques¬ 
tion  that  shows  that  one  is  above  the  other. 

MR.  BERNSTEIN:  You  mean  as  to  the  question  of 
altitude,  Your  Honor? 

THE  COURT:  Yes. 

BY  MR.  BERNSTEIN: 

Q  Having  both  planes  at  an  elevation  or  altitude  of 
approximately  two  thousand  feet,  please  do  what  I  asked 
yoiL 

THE  COURT:  I  don’t  know  how  he  can  show  that, 
however,  except  by  showing  them  separately. 

MR.  BERNSTEIN:  We  will  use  the  air  above  the 
floor,  Your  Honor. 

THE  WITNESS:  I  can  do  it  much  better  over  the 
floor. 

BY  MR.  BERNSTEIN: 

Q  Will  you  please. 

MR.  GALIHER:  I  still  object  to  it,  Your  Honor,  be¬ 
cause  there  is  no  way  he  can  say  what  our  pilot  can  see 
in  the  cockpit. 

MR.  BERNSTEIN :  Your  pilot  has  said. 

AIR.  GALIHER :  You  have  told  him  what  he  can  see? 

MR.  BERNSTEIN:  I  am  giving  him  a  hypothetical 
question. 

THE  COURT:  If  there  is  any  evidence  to  sustain  that 
hypothesis,  he  can  ask  the  question. 

MR.  BERNSTEIN:  May  I  proceed,  Your  Honor? 
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566  THE  COURT :  Yes. 

BY  MR.  BERNSTEIN: 

Q  Using  the  floor  as  two  thousand  feet,  will  you  do 
what  I  asked  you  to  do?  A  Assuming  this  airplane  is 
on  a  heading  of  230,  and  this  one  of  260,  there  would  be  a 
differential  of  30  degrees.  This  acute  angle  in  here  would 
be  30  degrees  difference  between  the  headings.  The  co-pilot 
in  the  DC-4  sits  on  the  righthand  side  of  the  cockpit  look¬ 
ing  forward. 

Q  Will  you  talk  so  the  jury  can  hear  you?  A  The  co¬ 
pilot  in  a  DC-4,  under  normal  conditions,  sits  on  the  right 
side  of  the  cockpit.  When  he  speaks  of  the  lefthand  win¬ 
dow,  he  is  speaking  of  the  section  from  the  center  line  all 
around  to  the  side  there.  Consequently,  at  the  same  alti¬ 
tude,  in  order  to  see  an  aircraft  ahead,  that  I  think  he 
stated  was  on  a  heading  of  a  30-degree  angle  difference — 

Q  No.  I  want  you  to  state  what  the  relative  positions 
would  be  if  they  were  on  those  headings,  at  two  thousand 
feet,  and  if  the  co-pilot  of  the  DC-4  could  see  the  DC-3 
through  the  left  window  of  the  cockpit  What  would  be 
the  relative  positions,  on  those  headings? 

MR.  GALIHER :  I  object  to  that,  Your  Honor. 

THE  COURT :  I  overrule  the  objection. 

THE  WITNESS:  Obviously  the  aircraft  in  question, 
to  be  seen,  would  have  to  be  within  the  vision  from  a 

567  point  on  the  right  side  of  this  cockpit  between  the 
center  line  of  the  cockpit  and  the  opening  around 

here.  It  obviously  must  be  within  this  limitation  of  the 
vision.  It  can  be  no  other  place. 

BY  MR.  BERNSTEIN: 

Q  Go  on.  A  So  the  aircraft  must  be  in  this  relative 
position,  for  that  to  happen. 

Q  Now,  if  the  DC-4  the  larger  plane,  is  going  200  miles 
an  hour,  and  the  DC-3  plane  is  going  150,  the  overtaking 
speed  is  50  miles  an  hour,  is  it  not?  A  That  is  correct 

Q  In  three  seconds  how  much  additional  ground  would 
be  covered  by  the  DC-4  than  the  DC-3,  under  those  facts 
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at  that  same  altitude?  A  There  would  be  one-third  more 
ground  covered  by  the  “4”  than  the  “3”. 

Q  Well,  in  terms  of  feet.  How  many  feet  additional? 
A  I  would  have  to  compute  it  to  convert  50  miles  an 
hour  to  seconds. 

Q  Will  you  do  that  on  paper.  A  It  will  take  a  few 
seconds,  to  compute  it. 

MR.  GALIHER  (to  counsel  for  plaintiff) :  If  you  know 
it;  state  it,  and  Judge  Bailey  will  check  it  to  see  if  it  is 
right. 

BY  MR.  BERNSTEIN: 

568  Q  Well,  approximately,  without  doing  it  on  pa- 
paper.  A  Well,  very  roughly — 

Q  It  is  five-sixths  of  a  mile  a  minute,  isn’t  it?  A 
Five-sixths  of  a  mile  a  minute,  divided  by  60 — about, 
roughly,  900  feet  in  three  seconds. 

Q  In  other  words,  in  three  seconds  that  DC-4  would 
gain  900  feet  on  the  DC-3?  A  Without  computing  it, 
yes. 

Q  How  long  is  a  DC-3?  A  The  measurements  of  the 
aircraft? 

|Q  From  the  extreme  points  at  either  end,  how  long  is 
this  DC-3  ?  A  That  I  can ’t  tell  you  from  memory.' 

Q  Approximately.  A  As  well  as  I  remember,  I  will 
say  around  60  or  65  feet. 

Q  Thank  you,  Captain.  Will  you  resume  the  stand. 

Now,  Captain,  if,  as  you  have  testified,  the  planes  would 
be  in  that  relative  posture,  if  they  were  at  the  same  alti¬ 
tude,  and  following  the  courses  I  have  indicated,  with  the 
co-pilot  of  the  DC-4  seeing  the  DC-3  through  his  lefthand 
window,  approximately  how  far,  could  you  give  an  esti¬ 
mate  of  how  far  the  course  of  the  DC-3  would  be — no;  let 
me  correct  that — how  far  the  forward  part  of  the  tail  sec¬ 
tion  of  the  DC-4  would  be  from  the  pilot’s  compartment 
of  the  DC-3? 

569  Can  you  give  it  to  us  in  terms  of,  say,  50  feet,  or 
100  feet? 
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MB.  GALIHER:  I  don’t  see  how  he  could  possibly 
answer  that,  Your  Honor. 

THE  WITNESS :  No,  I  couldn ’t  answer  that. 

MB.  GALIHER :  Thank  you,  Captain. 

MR.  BERNSTEIN:  Do  you  want  to  take  the  stand, 
Mr.  Galiher? 

MR.  GALIHER :  I  may  have  to. 

MR.  BERNSTEIN :  I  think  you  will. 

BY  MR.  BERNSTEIN:  ' 

Q  Now,  Captain,  if  as  you  say  the  planes  would  be  in 
that  relative  posture  under  the  factual  circumstances  I 
gave  you  in  my  hypothetical  question,  and  if  at  that  mo¬ 
ment,  in  that  posture,  when  the  co-pilot  of  the  DC-4  saw 
the  DC-3,  as  I  indicated,  he  violently  adjusted  the  controls 
so  as  to  attempt,  that  is,  in  terms  of  manipulating  the  con¬ 
trols,  to  attempt  to  bank  sharp  to  the  right  and  pull  up, 
wliat  would  be  the  effect  of  the  relative  postures  of  the 
planes,  with  the  DC-3  going  at  between  150  and  160  miles 
an  hour  and  the  DC-4  at  approximately  200  miles  an  hour? 

MR.  GALIHER :  If  Your  Honor  please,  I  object  to  it. 

THE  COURT :  I  think  that  would  be  obvious,  anyway. 

MR.  BERNSTEIN:  Well,  if  it  is  obvious,  Your  Honor, 
may  I  have  it  physically  demonstrated  for  the  jury? 
570  THE  COURT :  Very  well. 

MR.  GALIHER:  My  point  was  there  was  no 
testimony  to  show  they  were  in  that  position.  The  two 
pilots  on  the  Universal  never  saw  our  plane.  Our  pilot 
was  the  only  one  who  saw  it,  and  he  said  he  observed  the 
plane  coming  at  us  in  that  left  bank. 

MR.  BERNSTEIN:  He  did  not  observe  it  * ‘coming  at 
us  in  a  left  bank”. 

MR.  GALIHER :  Coining  from  the  side  in  a  left  bank. 
There  is  no  testimony  they  were  in  that  position  at  that 
or  at  any  time. 

THE  COURT :  I  will  overrule  the  objection. 

MR.  BERNSTEIN :  May  he  proceed,  Your  Honor? 

THE  COURT:  Yes. 
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BY  MR.  BERNSTEIN : 

Q  Will  you  proceed  to  do  that,  Captain?  A  The 
DC-4  would  do  exactly  according  to  the  outline  I  gave. 
Immediately  on  moving  the  controls  violently,  the  tail 
would  come  down  and  begin  to  skid  to  the  left,  in  attempt¬ 
ing  to  make  the  righthand  turn  in  this  manner.  But  by 
doing  it  suddenly,  it  would  not  make  a  smooth  turn. 

Of  course,  there  is  a  rate  of  closure  there  of  50  miles 
an  hour.  That  can’t  be  neglected.  That  must  be  taken 
into  consideration  at  the  same  time  this  airplane  is  chang¬ 
ing  its  attitude. 

571  As  a  consequence,  I  would  think  that  using  the 
same  relative  positions,  that  this  aircraft,  from  this 
distance,  would  cross  the  DC-3  at  the  attitude  that  I  have 
already  described  that  it  has  assumed.  The  tail  is  still 
swinging  to  the  left,  the  nose  is  coming  up,  the  tail  is  still 
below  the  rest  of  the  airplane,  and  that  the  tail  would 
cross  in  that  manner,  as  the  airplane  pulled  up. 

MR.  BERNSTEIN :  Thank  you,  Captain. 

I  have  completed  with  the  witness,  Your  Honor. 

•  •  •  • 

579  John  N .  Yandell, 

resumed  the  stand  and  was  examined  and  testified 
further  as  follows : 

Cross  Examination 

BY  MR.  GALIHER : 

•  •  •  • 

582  Q  And  is  that  the  way  you  say  the  angle  of  230 
and  255  is?  A  That  is  it,  approximately. 

Q  Didn’t  you  have  them  last  night  more  like  this?  A 
Not  to  my  knowledge.  This  angle  is  much  more  than  25 
degrees. 

Q  You  told  us  that  in  the  event  a  pilot  in  the  DC-4  had 
pulled  back  on  his  stick  violently,  and  jammed  on  the 
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pedals  to  move  the  rudder,  that  that  plane  would  do  cer¬ 
tain  things.  A  That  is  correct. 

Q  And  those,  I  believe,  were  the  factors  you  took  into 
consideration!  Am  I  correct!  A  That  is  correct. 

Q  What  would  the  plane  do  only  within  that  two  or 
three-second  period,  if  the  co-pilot  (hid  not  apply  his  feet 
on  the  pedals  and  had  them  perfectly  on  the  floor,  and  no 
one  touched  the  pedals  and  he  simply  pulled  on  the 
stick! 

583  MR.  BERNSTEIN :  If  Your  Honor  please,  that 
is  not  the  testimony. 

MR.  GALIHER :  That  is  the  testimony. 

MR.  BERNSTEIN:  The  testimony  of  the  co-pilot  is 
that  he  banked  to  the  right  and  pulled  up.  I  think  it 
ought  to  be  in  accordance  with  the  testimony. 

THE  COURT:  I  overrule  the  question.  Answer  the 
question. 

THE  WITNESS:  If  I  understand  the  question  cor¬ 
rectly — 

BY  MR.  GALIHER : 

Q  Suppose  the  co-pilot  did  not  touch  the  pedals  and 
no  one  touched  the  pedals,  because  of  the  state  of  mind, 
and  the  only  thing  done  was  the  pulling  back  on  the  stick! 
A  In  that  event  the  direction  of  the  airplane  would  not 
change.  The  attitude  would  change,  in  that  the  nose  would 
come  up  in  two  or  three  seconds  and  a  slight  bank  would 
have  been  started;  but  the  direction  would  not  have  been 
changed. 

Q  But  there  would  have  been  no  skidding  of  the  tail 
as  you  directed  yesterday!  A  No,  sir. 

Q  Now,  sir,  will  you  fix  for  me  an  angle  of  74  degrees, 
with  the  top  of  the  fuselage  of  the  DC-3  touching  the  rear 
or  the  tail  of  the  DC-4!  A  Where  would  the  angle 

584  of  74  degrees  be!  Is  it  the  angle  of — 

Q  In  this  direction,  or  in  this  direction.  A  All 

right. 

THE  COURT :  You  mean  the  angle  between  the  center 
lines  of  the  two  planes! 
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ME.  GALLIHER:  The  angle  of  collision  is  what  I 
have  reference  to,  Your  Honor. 

i  THE  COURT :  Yon  are  asking,  as  I  understand,  the 
angle  between  the  center  lines  of  the  two  planes — if  that 
is  degrees,  what  would  be  the  result?  Isn’t  that  it? 

i  MR.  GALIHER :  I  believe  I  am  in  error,  Your  Honor. 

THE  COURT:  Very  well. 

MR.  GALIHER :  Thank  you,  Your  Honor. 

BY  MR.  GALIHER: 

Q  Let  us  say  the  planes  came  together  in  a  74-degree 
angle.  Is  that  a  74-degree  angle?  A  This  in  here  (in¬ 
dicating). 

i  Q  At  that  point,  tell  us  what  the  heading  of  the  DC-3 
is,  if  the  DC-4  was  proceeding  on  a  heading  of  230  de¬ 
grees  ?  A  The  heading  of  the  DC-3  would  be  the  heading 
of  the  DC-4,  plus  74  degrees. 

i  Q  And  that  would  be,  then,  304  degrees?  A  Yes,  ac¬ 
cording  to  this  calculation. 

Q  All  right,  sir.  Would  you  come  up  here  and 
585  put  this  plane  in  a  heading  of  230  degrees?  A  At 
any  particular  point? 

Q  Along  the  airway,  at  a  heading  of  230  degrees,  in 
the  vicinity  of  the  accident,  near  the  Conowingo  Dam, 
near  Bainbridge. 

i  Now,  would  you  put  the  plane  in  a  heading  like  I  had 
it  on  the  floor,  coming  into  the  DC-4  at  a  74-degree  angle? 

MR.  BERNSTEIN :  Is  your  question,  Mr.  Galiher,  was 
the  DC-3  coming  in  at  the  DC-4? 

BY  MR.  GALIHER: 

Q  Would  you  put  them  together,  as  I  had  them  on 
the  floor? 

i  MR.  BERNSTEIN :  If  Your  Honor  please,  I  would  like 
to  ask  a  question.  Are  these  planes  traveling  at  normal 
speed? 

MR.  GALIHER:  I  haven’t  talked  of  speed.  I  am  sim¬ 
ply  giving  the  angle,  and  I  simply  asked  him  to  give  the 
angle.  I  am  not  talking  about  speeds  at  this  point 
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ME.  BERNSTEIN :  If  Your  Honor  please,  I  think  the 
speed  is  an  important  factor  at  this  point 
THE  COUET :  I  think  he  can  proceed  as  he  is. 

BY  ME.  GALIHER : 

Q  What  would  the  heading  be  at  that  point?  A  If 
this  were  230  and  74,  it  would  be  304  degrees. 

Q  304  degrees,  thank  you,  sir. 

Now,  Captain,  will  you  please  resume  the  stand? 

A  Thank  you. 

586  Q  Yesterday  you  were  discussing  with  Mr. 
Bernstein  the  speeds  of  overtaking,  and  you  took 

into  consideration  150  miles  an  hour  and  around  200 
miles  an  hour.  Am  I  correct  as  to  that?  A  That  is  cor¬ 
rect. 

Q  In  response  to  a  question  of  you,  you  testified  that 
the  DC-4  would  gain,  in  three  seconds,  900  feet  on  the 
DC-3.  Is  that  correct?  Did  you  so  testify?  A  That 
doesn’t  sound  correct  to  me.  The  DC-4  would  travel  900 
feet  per  second. 

Q  Let  me  read  your  testimony — and  this,  Mr.  Bern¬ 
stein,  is  on  page  110 : 

“In  other  words,  in  three  seconds  that  DC-4  would 
gain  900  feet  on  the  DC-3? 

‘  *  Answer :  Without  computing  it,  yes. 9  9 
Now,  would  you  compute  it,  to  see  if  you  were  correct? 
A  You  want  the  speed  of  the  DC-4,  or  the  rate  of 
closing? 

Q  Excuse  me.  A  Is  it  the  rate  of  closing  you  want, 
or  the  speed  of  the  DC-4? 

Q  Yes,  sir;  I  think  that  is  what  you  were  testifying  to 
yesterday,  the  rate  of  closing.  A  The  rate  of  closing 
would  be  about  75  feet  per  second.  The  speed  of  the 
DC-4  would  be  about  900  feet. 

587  Q  Then  the  answer  to  that  question,  instead  of 
the  DC-4  gaining  900  feet  in  three  seconds,  it 

should  be  about  225  feet?  A  Yes.  Now,  when  you  say 
gaining,  I  mean  closing  the  gap  between  the  two  airplanes. 
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Q  That  is  exactly  what  Mr.  Bernstein  was  talking  to 
yon  about  at  that  time,  according  to  your  testimony.  A 
All  right. 

Q  Yesterday  on  that  map,  Captain,  you  told  us  that  the 
Baltimore  relay  is  the  intersection  of  the  Northeast  Wash¬ 
ington  leg,  the  North  Baltimore  leg,  and  the  Southwest  leg 
of  the  Southwest  Philadelphia  range.  A  Yes.  That  is 
the  proximity  of  the  Baltimore  relay.  That  is  the  way  it 
is  located  on  instruments. 

Q  Well,  would  you  go  over  to  that  board  and  see  if 
you  are  correct  in  that,  and  trace  it  for  the  jury.  A  It 
is  the  proximity  of  the  triangulation  of  the  three  legs, 
northwest  of  Baltimore,  known  as  the  Baltimore  relay. 
That  is  the  wav  it  is  located. 

Q  Will  you  trace  it  for  us  and  see  if  that  is  correct? 
A  This  is  the  southwest  leg  of  the  Southwest  Phila¬ 
delphia  range. 

Q  And  that  runs  along  at  260  degrees?  Is  that  right? 
A  That  is  correct.  This  is  the  Northeast  Washington 
leg,  right  here ;  and  this  is  the  North  Baltimore  leg, 
588  right  here. 

Q  All  right.  Now  show  me  where  there  is  an  in¬ 
tersection  of  those  three  ranges,  as  vou  testified  vesterdav. 
A  All  right.  This  shaded  area  on  here  indicates  the  normal 
range  of  audio  signals  on  this  range,  what  is  to  be  ex¬ 
pected  on  that  range.  However,  this  signal  extends  right 
on  through.  So  if  we  draw  a  center  line  on  the  Phila¬ 
delphia  leg  and  extend  the  North  Baltimore  leg  through 
that  line,  and  the  Washington  leg  goes  right  through  there, 
you  have  a  small  triangle. 

Q  Isn’t  it  true,  on  this  map,  there  is  no  point  where 
all  three  of  these  intersect?  A  There  certainly  is  not. 

Q  Well,  show  us,  then,  where  they  all  three  intersect. 

MB.  BERNSTEIN:  He  did. 

MR.  GALIHER :  If  you  will  come  over  here,  you  will 
see  that  he  didn’t. 

THE  WITNESS :  Well,  I  will  do  it  again : 
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This  is  the  Philadelphia  leg  here.  I  will  make  the  line 
heavy,  like  that.  This  is  the  Northeast  Washington  leg, 
right  here.  This  is  the  North  Baltimore  leg.  The  triangu¬ 
lation  of  that  is  the  Baltimore  relay. 

BY  MR.  GALIHER: 

Q  How  large  is  that  triangle?  A  Depending 
589  upon  the  condition  of  the  instruments  and  the  trans¬ 
mission  from  the  range  stations. 

Q  How  large  is  that  triangle  you  have  just  drawn  for 
us  there?  A  Normally  it  would  be  within  a  radius  of 
five  miles. 

Q  Isn’t  it  a  fact  that  the  closest  they  come  together 
is  within  a  radius  of  about  five  miles,  and  they  don’t  go 
together  in  a  point?  A  All  right;  normally  the  legs 
come  within  five  miles  of  each  other. 

Q  Captain  Yandell,  what  is  this  point  right  here?  A 
It  is  the  intersection  of  the  Northeast  Washington  leg 
and  the  West  Baltimore  leg. 

Q  And  what  is  that  word  right  there?  A  That  word 
is  also  “relay.” 

Q  And  how  far  is  that  point  you  have  just  looked  at 
from  the  other  point  you  have  indicated  on  the  map?  A 
That  is  approximately  20  miles. 

MR.  GALIHER :  I  think  that  is  all ;  thank  you. 

•  •  •  • 

591  BY  MR.  BERNSTEIN : 

Q  In  a  DC-3,  what  is  the  arc  or  line  of  vision 
of  a  pilot  and  co-pilot,  as  a  matter  of  the  structure  of  the 
plane?  A  The  range  of  vision  is  an  arc  of  180  degrees 
forward,  90  degrees  from  the  center  of  each  side  of  the 
aircraft,  with  15  to  20  degrees  aft  of  the  beam  line,  de¬ 
pending  upon  the  position  of  the  pilots  in  their  seating, 
which  is  adjustable. 

Q  Will  you  demonstrate  that  with  the  model?  A  The 
range  of  vision  is  180  degrees,  with  another  15  or  20  de¬ 
grees  aft  of  this  line  being  visible,  depending  upon  the 
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position  of  the  pilot’s  seat,  which  is  adjustable  fore  and 
aft. 

Q  Why  is  the  range  of  vision  confined  to  that  total 
arc  you  have  described?  Why  can’t  they  see  rearward? 
A  i  Because  the  pilot’s  seat  is  just  inside  of  the  side 
windows,  and  from  about  this  position,  normally,  with  the 
seat  in  the  normal  position,  there  is  a  solid  structure  aft 
of  that.  There  is  no  transparent  material  except  for¬ 
ward. 

39*2  Q  Thank  you,  Captain.  A  There  are  no  win¬ 
dows  back  there. 

Q  Is  there  a  rear  view  mirror,  as  in  an  automobile, 
in  a  DC-3?  A  No,  sir. 

MR.  BERNSTEIN :  No  further  questions,  Your  Honor. 

Recross  Examination 
BY  MR.  GALIHER : 

Q  There  aren’t  either,  in  a  DC-4,  are  there,  Captain? 
A  Not  to  my  knowledge,  in  a  DC-4.  I  haven’t  seen  one. 

•  •  •  • 

648  On  Plaintiff’s  Motion  That  Jury  Be  Directed 
to  Deny  Defendant’s  Counterclaim, 

MR.  BERNSTEIN :  Your  Honor,  I  would  like  to  renew 
again  my  motion  that  the  Court  direct  the  jury  to  deny 
the  counterclaim  of  the  defendant.  My  reason  is,  as  I  ex¬ 
pressed  to  Your  Honor  earlier,  that  even  if  the  defend¬ 
ant’s  own  testimony  be  taken — principally  referring  now 
to  the  testimony  of  the  CAB  man — then  even  in  that  event 
the  defendant’s  pilot  should  have  seen  the  plaintiff’s 
plane;  and  so  they  were  negligent  and  then,  of  course, 
being  negligent,  they  would  be  barred  from  recovery. 
Now,  that  is  without  regard  to  the  liability  under  the 
principal  claim. 

THE  COURT :  I  overrule  the  motion. 
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649  On  Plaintiff's  Motion  to  Strike  the  Testimony 

of  the  Witness  Berman. 

MB.  BERNSTEIN :  Secondly,  Your  Honor,  I  move  to 
strike  the  testimony  of  the  CAB  man,  Mr.  Berman;  and 
in  that  connection  I  would  like  to  offer  to  Your  Honor 
what  I  think  is  the  case  pretty  clearly  in  point,  Ulrich  v. 
Batchelder,  which  I  think  analyzes  a  comparable  problem, 
on  the  page  that  follows  (handing  up  and  indicating). 

THE  COURT:  My  view  of  these  matters  is  this: 
Under  our  present  rules,  no  right  is  lost  by  letting  the 
case  go  the  jury,  that  is  to  say,  if  it  is  a  case  for  di¬ 
rected  verdict,  no  right  is  lost  by  letting  it  go  to  the 
jury;  and  unless  I  feel  absolutely  convinced  that  no  case 
is  made  out,  I  let  cases  go  to  the  jury. 

MR.  BERNSTEIN:  I  just  wanted  to  make  this  ob¬ 
servation,  realizing  Your  Honor’s  desires,  and  more  to 
have  it  on  the  record:  I  am  not  asking  Your  Honor  for 
a  directed  verdict  for  the  plaintiff,  but  what  I  am  saying 
is  this,  that  along  the  lines  of  that  case,  the  only  testimony 
Berman  offered  is  that  there  was  a  certain  angle  of  im¬ 
pact  at  the  exact  moment  of  impact.  When  he  was  asked 
by  me,  “Can  you  say  what  the  angle  of  approach  was?”, 
he  said,  “I  can’t  tell  you  a  thing  about  that,  because  that 
would  depend  upon  a  variety  of  circumstances. 

The  purpose  of  the  Berman  testimony  is  to  estab- 

650  lish  a  line  of  approach,  and  not  of  impact,  to  es¬ 
tablish  that  our  plane  could  have  seen  their  plane. 

THE  COURT :  I  overrule  the  motion. 

MR.  BERNSTEIN:  One  final  thing,  if  Your  Honor 
please.  I  have  the  damage  picture,  I  think,  as  to  what 
can  be  argued  and  what  cannot,  except  with  respect  to  this 
$3,500  item.  If  I  understand  the  Court  correctly,  the 
$1,500  item  on  the  bringing  up  of  the  plane  to  take  the 
passengers  down  to  Florida,  that  is  all  right;  and  the  other 
item  the  Court  said  it  would  advise  Counsel,  and  you  mean 
subsequently,  before  we  go  into  it? 
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THE  COURT:  Yes;  before  you  argue  it  after  lunch, 
I  will  decide  it. 

MR.  BERNSTEIN :  Very  well,  Your  Honor. 

On  Plaintiff’s  Prayers  for  Instructions . 

THE  COURT :  Now,  Mr.  Galiher,  what  do  you  say  as 
to  plaintiff’s  number  1? 

MR.  GALIHER :  I  object  to  it,  Your  Honor. 

MR.  SMITH:  If  Your  Honor  please,  I  don’t  believe 
that  is  contained  anywhere  in  the  Civil  Air  Regulations, 
and  I  know  of  no  such  rule  that  justifies  that. 

MR.  BERNSTEIN:  If  the  Court  please,  their  own 
co-pilot  said  that  a  plane  cleared  on  an  instrument  flight 
plan,  he  didn’t  use  the  word  “priority,”  but  he  said  “ex¬ 
clusive.  ’  ’  That  is  their  own  pilot. 

651  MR.  SMITH:  If  Your  Honor  please,  our  pilot 
is  not  a  lawyer. 

MR.  BERNSTEIN :  But  he  is  a  flyer. 

THE  COURT:  I  think  it  should  be  decided  not  by 
what  a  pilot  says,  but  by  what  the  regulation  says.  I  will 
deny  this,  and  you  can  show  me  the  regulations. 

MR.  BERNSTEIN:  The  regulations,  if  Your  Honor 
please — and  we  argued  this  before  and  it  will  come  up  in 
connection  with  further  instructions,  so  perhaps  I  can  dis¬ 
cuss  the  matter  now — 

If  Your  Honor  will  note,  the  way  those  regulations  are 
set  up,  it  first  sets  up  the  regulations  for  visual  or  con¬ 
tact  flight,  as  they  were  then  called.  They  are  now  called 
visual  flight  plan.  And,  following  that,  there  are  the  ones 
for  instrument  flight  plan. 

THE  COURT:  Show  me  the  regulation  upon  which 
this  is  based. 

MR.  BERNSTEIN :  It  is  based  on  the  instrument  flight 
rules,  Your  Honor  (indicating).  I  think  if  Your  Honor 
reads  the  entire  rule,  it  is  perfectly  clear  he  can  fly  accord¬ 
ing  to  instrument. 

MR.  SMITH :  I  agree  to  that 
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THE  COURT :  That  may  be. 

MR.  BERNSTEIN :  And  what  I  am  getting  at,  it  says 
that  the  applicable  contact  rules  shall  apply.  Under 

652  the  contact  flight  rules,  they  are  to  avoid  others; 
so  that  it  is  clear  the  instrument  flight  man  is  to 

have  a  priority  over  someone  who  should  be  looking. 

THE  COURT:  I  will  deny  it.  How  about  number  2? 

MR.  BERNSTEIN :  May  I  ask  this,  Your  Honor,  as 
to  instruction  number  1?  Am  I  permitted  to  argue  to  the 
jury  that  their  pilot  has  said  that  an  instrument  flight 
plan  has  exclusive  right-of-way?  That  is  their  testimony. 

THE  COURT :  I  think  that  might  bear  upon  the  ques¬ 
tion  of  negligence — that  he  said  it,  not  that  that  is  the  rule. 

MR.  BERNSTEIN :  No — that  he  testified  that  way. 

MR.  SMITH :  If  Your  Honor  please,  we  object  to  plain¬ 
tiff’s  instruction  number  2,  on  the  ground  that  a  pilot  has 
an  obligation  to  observe  due  care  in  maintaining  a  look¬ 
out,  but  I  know  of  no  requirement  that  would  make  him 
maintain  a  constant  lookout,  as  stated  in  this  instruction. 

MR.  BERNSTEIN :  I  didn’t  say  this  is  under  the  Civil 
Air  Regulations.  I  just  said  that  an  aircraft  cleared  on 
a  contact  or  visual  flight  plan,  if  he  is  in  visual  flight, 
he  is  comparable  to  an  automobile  driving  on  the  street, 
and  I  assume  the  ordinary  rules  of  the  road  apply. 

THE  COURT :  I  will  tell  the  jury  he  must  observe  that 
degree  of  care  which  a  reasonable  pilot  must  exercise  in 
keeping  a  lookout  for  other  objects. 

MR.  BERNSTEIN:  I  am  satisfied  with  that,  Your 
Honor. 

653  THE  COURT :  I  will  deny  this  as  drawn. 

How  about  number  3? 

MR.  SMITH:  If  Your  Honor  please,  in  connection 
with  plaintiff’s  instruction  number  3,  there  are  two  rules 
in  the  Civil  Air  Regulations  which  are  involved;  one  is 
that  an  overtaking  aircraft  must  give  way  to  the  right, 
and  the  other  is  that  aircraft  shall  be  flown  500  feet  apart, 
except  by  prearrangement  of  the  pilots. 
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We  submit  that  the  requirement  that  aircraft  shall  be 
flown  at  least  500  feet  apart,  unless  by  prearrangement  of 
the  pilots,  is  a  requirement  that  the  pilots  not  intention¬ 
ally  fly  within  500  feet  of  each  other. 

THE  COURT :  I  will  charge  them  number  3. 

How  about  number  4?  I  think  number  4  is  the  law. 

MR.  SMITH:  Your  Honor,  in  connection  with  number 
5,  “should  have  seen,  in  the  exercise  of  due  care.” 

THE  COURT:  Yes;  that  word  “should”  there  is 
rather  ambiguous. 

MR.  BERNSTEIN:  My  point  is,  Your  Honor,  and  I 
think  it  does  involve  last  clear  chance  in  a  sense,  is  that 
on  the  line  of  approach  we  are  trying  to  submit  in  this 
case,  that  we  believe  the  evidence  shows  that  they  had  a 
long  enough  time  to  have  seen  this  plane  to  have  avoided  it. 
iTHE  COURT:  I  will  charge  them  “Eastern’s  pilots 
should,  in  the  exercise  of  reasonable  care,  have 
654  seen.  ’  ’  I  will  charge  them  that. 

!  MR.  BERNSTEIN :  All  right,  Your  Honor. 

THE  COURT:  I  have  had  so  many  automobile  cases 
that  I  have  gotten  to  regard  myself  as  somewhat  of  an 
expert  on  automobile  cases;  but  this  is  my  first  one  on 
planes. 

MR.  BERNSTEIN :  So  far  as  this  is  concerned,  on  the 
approach,  Your  Honor,  I  think  it  isn’t  dissimilar. 

i  THE  COURT :  Yes,  I  think  it  is  similar  to  automobile 
cases. 

I  deny  number  6. 

MR.  BERNSTEIN:  Your  Honor,  that  is  predicated 
upon  the  testimony  as  to  the  arc  of  vision  of  a  pilot 

THE  COURT :  That  may  be ;  but  it  is  as  to  the  question 
of  due  care. 

MR.  BERNSTEIN:  That  is  what  I  intended  in  say¬ 
ing  “could  not  have  seen.”  May  I  add  “could  not,  by  the 
exercise  of  due  care,  have  seen”?  Their  pilot  could  have 
been  negligent  in  other  respects. 

!  THE  COURT :  I  will  deny  number  6. 
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Is  there  any  objection  to  number  7  ? 

ME.  GALIHER :  No  objection  to  that  at  all,  Your 
Honor. 

ME.  BERNSTEIN:  May  I  raise  one  point  as  to  num¬ 
ber  6,  Your  Honor! 

THECOUET:  Yes. 

MR.  BERNSTEIN:  I  think  it  may  come  up  in 

655  the  course  of  the  closing  argument,  and  I  would  like 
to  anticipate  it.  Mr.  Smith  is  referring  to  whether 

we  could  have  seen  the  other  plane.  It  is  suggested  to  me 
that  in  the  closing  argument  that  may  be  argued  by  the 
defense.  There  is  not  one  bit  of  testimony  that  the  other 
plane  may  have  been  off  course.  The  only  testimony  is 
that  it  was  going  between  255  and  260.  I  am  not  talking 
about  angle  of  incidence  now,  but  off  course.  The  only 
testimony  as  to  course  is  255  to  260.  So  I  am  suggest¬ 
ing  now  that  it  would  be  prejudicial  if  the  defendant  were 
to  argue  that  we  were  off  course.  It  would  raise  a  new 
matter  of  conjecture  and  speculation. 

MR.  GALIHER:  We  intend  very  definitely  to  argue 
that,  on  the  basis  of  the  testimony  of  our  co-pilot,  Brown; 
and  the  evidence  very  definitely  established  at  the  angle 
at  which  the  planes  came  together. 

THE  COURT :  I  will  let  the  jury  decide  that  question 
themselves. 

MR.  BERNSTEIN :  Was  Your  Honor  suggesting  there 
was  something  in  the  record  that  suggests  that  our  pilot 
was  off  course? 

THE  COURT :  From  what  Mr.  Galiher  says,  ap¬ 
parently  there  is. 

MR.  BERNSTEIN :  I  submit  in  the  record  there  isn’t 
one  word  about  being  off  course.  Their  pilots  didn’t  tes¬ 
tify  we  were  off  course.  The  expert  didn’t  testify 

656  we  were  off  course,  and  the  sergeant,  who  might 
have  been  permitted  to  testify  to  that,  did  not  testify 

we  were  off  course,  as  Your  Honor  will  recall.  The  only 
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one  who  could  have  said  it  was  the  sergeant,  whose  testi¬ 
mony  is  out  of  this  case. 

THE  COURT :  What  do  you  say  about  that? 

MR.  GALIHER:  I  say  that  the  mere  fact  that  our 
people  in  so  many  words  didn’t  get  up  and  say  that  plane 
was  at  262  instead  of  255  doesn’t  indicate  our  evidence 
didn’t  show  they  were  off  course.  The  testimony  of  Mr. 
Brown  shows  definitely  the  angle  at  which  that  plane  was 
ai)proaching ;  it  was  very  definitely  off  course — and  the 
angle  as  indicated  by  Mr.  Berman. 

THE  COURT :  I  think  that  can  be  argued,  yes. 

MR.  BERNSTEIN :  Number  7  is  all  right,  Your 
Honor? 

THE  COURT:  Yes. 

MR.  GALIHER:  There  are  certain  portions  of  8, 
Your  Honor,  which  are  all  right;  but  in  view  of  Your 
Honor’s  ruling  this  morning  to  strike  certain  things,  and 
in  view  of  Your  Honor’s  ruling  to  hold  in  abeyance  as  to 
something  else  that  may  have  to  be  stricken,  this  prayer 
will  have  to  be  modified. 

MR.  BERNSTEIN:  The  only  other  possible  item  is 
the  loss  of  profits,  and  the  Court  has  under  consideration 
the  care  of  passengers. 

THE  COURT :  It  seems  to  me  it  is  the  last  two 
657  or  three  lines  that  would  have  to  be  cleared  up — 
no,  the  last  line  is  all  right. 

MR.  BERNSTEIN :  I  have  scratched  out,  Your  Honor, 
beginning  in  the  fourth  to  the  last  line,  the  last  word, 
“the  loss  of  profit  that  would  have  been  earned  from  the 
damaged  plane  while  it  was  in  repair.”  I  think,  in  accord¬ 
ance  with  Your  Honor’s  ruling  earlier,  that  should  go  out. 

MR.  GALIHER:  Your  Honor,  Captain  Harvey  in  his 
deppsition  said  that  within  a  couple  of  days  he  returned 
to  Miami  and  took  a  physical  and  was  back  to  work.  The 
only  other  testimony  is  the  testimony  of  Mr.  Rothman  on 
that,  and  he  has  not  been  in  a  position  to  give  any  satisfac- 
torv  testimonv. 
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THE  COURT :  I  will  let  the  jury  pass  on  that  question. 

MR.  BERNSTEIN :  So  we  will  just  strike  that  part  of 
the  third  from  the  last  and  the  second  from  the  last  lines? 

THE  COURT:  Tell  me  again  just  what  you  want 
stricken. 

MR.  BERNSTEIN:  Starting  at  the  last  word  on  the 
fourth  from  the  last  line,  the  word  “the,”  I  struck  that 
and  the  next  line  and  the  words  “was  in  repair.” 

THE  COURT:  I  will  ask  you  just  to  mark  it  on  this 
(handing). 

This  is  presented  to  me  very  often,  and  I  am  seldom 
able  to  agree  with  it,  because  the  jury  lias  the  right  to 
take  into  consideration  the  weight  to  be  given  when  wit¬ 
nesses  appear  on  the  stand,  to  their  manner  of  testi- 
658  fying,  whether  they  apparently  are  reluctant  or  are 
over-eager  to  testify.  But,  apart  from  that,  his  deposi¬ 
tion  is  entitled  to  just  as  much  weight  as  if  he  were 
appearing. 

MR.  BERNSTEIN:  I  realize  they  can’t  judge  his  de¬ 
meanor;  but,  on  the  other  hand,  you  can’t  put  in  a  nega¬ 
tive  element. 

THE  COURT:  I  am  willing  to  charge  the  jury  this, 
which  I  have  suggested,  as  to  their  ability  to  see  the  wit¬ 
ness  and  to  see  the  manner  in  which  he  is  testifying. 

MR.  BERNSTEIN:  If  Your  Honor  please,  I  think 
that  would  be  prejudicial  to  the  plaintiff.  My  under¬ 
standing  of  the  use  of  depositions,  and  the  rules  bearing 
on  them,  is  that  they  may  be  used  fully  and,  as  I  under¬ 
stand  the  law,  are  to  be  given  the  same  treatment. 

THE  COURT:  If  you  insist  upon  that,  I  will  deny 
number  9. 

MR.  BERNSTEIN :  I  would  prefer  to  leave  it  out  in 
the  instruction,  about  demeanor. 

MR.  GALIHER :  That  is  withdrawn,  is  it? 

THE  COURT :  Number  9  is  denied.  That  same  charge 
has  been  submitted  to  me  quite  often,  and  that  is  my 
ruling  on  it. 
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On  Defendant’s  Prayers  for  Instruction, 

THE  COURT :  Now  take  defendant’s  number  1. 

MR.  BERNSTEIN :  I  have  several  objections  to  num¬ 
ber  1,  Your  Honor.  In  the  first  place,  I  believe  1  and  2 
overlap ;  they  say  the  same  thing  in  different  ways ; 

659  but,  more  important,  it  is  suggested  to  the  jury  that 
there  may  have  been  other  causes.  There  is  no  evi¬ 
dence  in  here  that  there  may  have  been  in  act  of  God,  for 
example,  or  some  deficiency  in  the  mechanical  setup  of  the 
plane,  or  something  else. 

THE  COURT :  I  deny  number  1. 

MR.  BERNSTEIN :  As  to  number  2,  Your  Honor,  one 
of  my  principal  objections  is  to  the  language.  In  the  sec¬ 
ond  line  it  says  the  jury  must  must  find  the  exact  cause. 

THE  COURT:  I  will  strike  out  the  word  “exact”  and 
charge  it  as  drawn. 

MR.  BERNSTEIN:  I  have  no  objection  to  it  as  so 
modified. 

Now,  Instruction  No.  3, 1  think  I  know  what  Mr.  Galiher 
was  trying  to  state  in  the  second  sentence,  but  I  think 
there  is  some  difficulty  in  it.  He  said,  “Such  burden  of 
proof  is  established  by  a  preponderance  of  the  evidence, 
which  is  determined  not  alone  by  the  greater  number  of 
witnesses,”  implying  that  the  greater  number  of  witnesses 
is  one  factor,  which  it  is  not 

THE  COURT:  I  will  not  charge  that.  I  will  charge 
the  jury,  as  I  usually  do,  that  it  doesn’t  depend  upon  the 
number  of  witnesses  on  one  side  or  the  other,  but  the 
weight  which  the  testimony  as  a  whole  has  upon  their 
minds. 

MR.  BERNSTEIN:  I  am  satisfied  with  that,  Your 
Honor. 

Tn  the  last  sentence  it  says  “If  you  believe  that  the 
testimony  of  any  essential  point  is  evenly  balanced.” 

660  THE  COURT:  I  will  charge  the  jury  that  if 
upon  the  whole  the  testimony  is  equally  balanced, 

then  the  burden  of  proof  has  not  been  maintained. 
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MR.  BERNSTEIN:  That  is  satisfactory,  Your  Honor. 

No  objection  to  number  4. 

Now,  as  to  number  5,  Your  Honor,  the  question  of  un¬ 
avoidable  or  inevitable  accident  is  not  suggested  in  this 
case  by  any  evidence  whatsoever.  An  instruction  such  as 
this,  I  think,  in  view  of  the  evidence,  would  inject  an  issue 
entirely  foreign  to  the  case,  and  I  submit  it  isn’t  at  all  in 
order.  I  think  it  would  be  sufficient  if  Your  Honor  in¬ 
structs  as  he  has  already  indicated,  that  there  is  a  burden 
of  proof  to  establish  negligence,  and  if  that  burden  isn’t 
carried,  and  the  evidence  is  evenly  balanced,  and  so  on. 

THE  COURT :  I  will  tell  the  jury  there  is  no  presump¬ 
tion  of  negligence  occurring  simply  from  the  fact  of  an 
accident;  that  where  one  claims  it  is  caused  by  the  negli¬ 
gent  act  of  another,  the  burden  is  upon  him  to  show  that 
by  a  preponderance  of  the  evidence. 

MR.  BERNSTEIN :  That  is  satisfactory,  Your  Honor. 

THE  COURT:  Doesn’t  that  cover  the  case,  Mr.  Gali- 
her? 

MR.  GALIHER:  Your  Honor,  I  think  this  is  a  case 
where  we  should  have  a  definite  instruction  on  unavoid¬ 
able  accident. 

THE  COURT :  I  cannot  see  that  this  accident  was  un¬ 
avoidable.  I  don’t  see  any  evidence  to  show  it.  I 
661  will  charge  there  was  no  presumption  of  negligence. 

MR.  BERNSTEIN :  That  suggested  charge, 
Your  Honor,  to  which  I  have  no  objection,  brings  me  to 
the  Instruction  6.  That  is  the  first  sentence  of  Instruction 
6.  It  is  the  second  sentence  of  Instruction  6,  however,  to 
which  I  object.  The  second  sentence  says,  “On  the  con¬ 
trary,  the  legal  presumption  is  that  reasonable  care  was 
exercised  by  the  defendant.” 

MR.  GALIHER:  This  is  from  the  standardized  in¬ 
structions. 

THE  COURT:  I  know  it  is. 

MR.  GALIHER :  I  have  it  granted  before.  That  is  all 
I  have  to  say  about  it,  Your  Honor. 
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THE  COURT :  I  will  not  charge  it. 

MR.  BERNSTEIN:  And  the  sentence  which  follows, 
Your  Honor — “The  burden  of  proof  is  upon  the  plaintiff 
to  overcome  this  presumption.” 

THE  COURT:  Yes;  there  is  no  presumption.  That 
rule  that  there  is  a  presumption  there  is  no  negligence, 
has  never  seemed  to  me  to  have  much  sense. 

MR.  BERNSTEIN:  I  think  it  gives  the  jury  ideas. 

I  have  no  objection  to  7,  Your  Honor,  although  I  assume 
that  would  be  covered  in  your  general  charge. 

THE  COURT:  I  will  charge  the  rest  of  number  6,  and 
I  will  state  what  I  understand  is  meant  by  a  pre- 
662  sumption,  that  is,  in  the  absence  of  testimony  show¬ 
ing  negligence,  the  jury  cannot  find  it. 

MR.  BERNSTEIN:  On  Instruction  No.  8,  Your 
Honor — 

MR.  GALIHER :  How  about  7  ? 

MR.  BERNSTEIN:  I  have  no  objection  to  7,  although 
I  said  I  believe  number  7  will  be  covered  in  the  general  in¬ 
struction. 

THE  COURT:  Yes. 

MR.  BERNSTEIN :  So  I  have  no  objection  to  it. 

As  to  number  8 — 

THE  COURT :  I  have  no  number  8. 

MR.  BERNSTEIN:  I  think  these  were  just  done  this 
morning,  Your  Honor. 

MR.  GALIHER:  I  thought  I  handed  them  to  Mr. 
Belew. 

THE  COURT :  What  do  you  say  to  number  8  ? 

MR.  BERNSTEIN :  My  objection  to  that,  Your  Honor, 
is  that  again  I  think  it  injects  an  issue  which  has  no  rela¬ 
tion  to  this  case.  In  the  first  place,  I  don’t  think  there  is 
any  evidence  showing  our  pilot,  for  example,  wasn’t  to  the 
right  of  the  center  line.  But  even  if  there  were  evidence, 
which  I  say  there  isn’t,  it  doesn’t  follow  that  that  has  any 
relation  to  the  accident  as  such,  because,  as  to  their  pilot, 
there  is  a  question  of  whether  there  was  proper  lookout 
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and  whether  there  should  have  been  some  anticipation  all 
along  the  route.  The  exact  location  in  the  airway  I 

663  don’t  think  is  relevant.  There  is  no  evidence  to 
show  that  contributed  in  any  way  to  the  accident, 

even  if  there  was  evidence  of  location  in  the  airway — and 
I  say  there  was  no  evidence  of  that. 

THE  COURT:  I  will  charge  the  jury  what  the  regu¬ 
lations  require,  and  if  that  is  required  in  that  regula¬ 
tion,  I  will  read  that  regulation  to  the  jury. 

MR.  BERNSTEIN :  The  whole  regulation,  Your 
Honor? 

THE  COURT :  What  part  which  bears  on  this  question, 
yes. 

MR.  BERNSTEIN:  I  would  like  to  ask  Mr.  Galiher 
if  perhaps  he  would  advise  the  Court  now  what  evidence 
is  there  in  the  case  as  to  the  plaintiff’s  not  being  on  the 
right’  side  of  the  airway. 

MR.  G  ALIHER :  The  place  you  indicated  where  the  ac¬ 
cident  happened,  the  left  of  Conowingo  Dam;  the  angle  at 
which  Mr.  Brown  says  he  saw  your  plane;  the  angle  at 
which  Mr.  Berman — 

MR.  BERNSTEIN :  Mr.  Brown  gave  no  angle. 

MR.  GALIHER:  The  direction  at  which  he  saw  your 
plane,  and  the  direction  Mr.  Berman  gave,  all  indicating 
your  pilot  wasn’t  flying  to  the  right. 

THE  COURT :  Let  us  proceed,  and  I  will  read  the  regu¬ 
lations  to  the  jury. 

MR.  BERNSTEIN:  Number  9,  Your  Honor,  while  it 
states  the  Instrument  Flight  Rules  literally,  I  don’t  think 
it  would  be  informative  to  the  jury  and,  in  fact,  I 

664  think  it  is  misleading.  The  rule  literally  stated  as 
it  is  here  is  that  “An  aircraft  being  operated  pur¬ 
suant  to  Instrument  Flight  Rules  is  required  by  law  to  be 
flown  in  accordance  with  all  applicable  Contact  Flight 
Rules.” 

Now,  is  it  up  to  the  jury  to  determine  which  would  be 
applicable? 


244 


THE  COURT :  No,  I  think  it  is  not. 

MR.  BERNSTEIN :  So  I  suggest  the  instruction  should 
be  stricken,  Your  Honor. 

THE  COURT :  I  will  deny  that  as  drawn. 

MR.  BERNSTEIN:  The  last  sentence  of  number  10, 
Your  Honor,  reads : 

“One  such  right-of-way  rule  is  that  when  two  aircraft 
are  on  crossing  courses  at  approximately  the  same  alti¬ 
tude,  the  aircraft  on  the  left  is  required  to  give  way.” 

Again,  Your  Honor,  there  is  no  evidence  in  the  case 
that  they  were  on  crossing  courses.  The  only  evidence 
on  the  defendant’s  side  is  the  evidence  of  Berman  to  the 
effect  that  at  the  actual  point  of  impact  there  was  a  force 
across  the  plaintiff’s  plane,  at  a  74-degree  angle  to  it. 
That  cannot  be  related  back  to  demonstrate  that  there 
were  crossing  courses  here.  So  that  I  don’t  think  the 
crossing  courses  rule  would  be  applicable. 

!  In  addition,  assuming  they  were  approaching  on 
665  that  angle,  which  is  not  in  evidence,  the  testimony 
was  that  their  flight  was  at  200  miles  an  hour,  and 
ours  at  150;  so  that  quite  obviously  the  crossing  picture 
would  not  be  applicable,  because  they  had  an  overtaking 
speed  of  50  miles  an  hour.  So  that  specifically  at  any 
point  their  plane  would  be  farther  than  ours  from  the 
impact  point;  and  crossing  means  when  two  planes  are 
side  by  side  and  going  to  an  impact  point,  at  approxi¬ 
mately  the  same  distance  from  that  impact  point. 

THE  COURT:  It  all  depends  upon  the  direction.  If 
you  gentlemen  can  convince  the  jury  as  to  the  direction 
in  which  these  two  planes  were  flying.  I  think  this  is  the 
law,  and  I  will  charge  it. 

I  don’t  see  that  number  11  has  any  bearing. 

MR.  BERNSTEIN :  I  don ’t  think  so,  either. 

MR.  SMITH :  If  Your  Honor  please,  the  plaintiff’s  air¬ 
craft  failed  to  report  to  the  CAA  station  at  Philadelphia; 
and  had  the  plaintiff’s  plane  so  reported,  the  CAA  Traffic 
Control  would  have  reported  such  fact  to  Eastern  Airlines 
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radio,  where  it  would  have  been  dispatched  to  our  flight. 
From  the  testimony  offered — 

MR.  BERNSTEIN :  Is  there  evidence  in  the  case  that 
they  had  to  report  to  Philadelphia? 

MR.  SMITH:  This  instruction  relates  to  the  law  re¬ 
quiring  them  to. 

MR.  BERNSTEIN :  There  is  nothing  in  the  law 
666  requiring  that. 

THE  COURT :  I  deny  number  11. 

Is  there  objection  to  number  12? 

MR.  BERNSTEIN :  Again,  that  is  along  the  line  of  the 
general  instruction  I  would  assume  the  Court  would  give 
anyway. 

THE  COURT:  I  think  so. 

Now,  gentlemen,  will  half  an  hour  be  enough  to  get 
lunch? 

MR.  BERNSTEIN :  It  is  sufficient  for  us,  Your  Honor? 

MR.  GALIHER :  Your  Honor,  may  I  ask  whether  you 
wish  us  to  read  these  instructions,  or  whether  you  your¬ 
self  would  prefer  to  read  them?  I  understand  Your  Hon¬ 
or’s  wish  is  to  have  them  read  by  Your  Honor. 

THE  COURT:  That  is  what  the  Court  of  Appeals 
has  said. 

MR.  GALIHER :  I  am  just  wondering  which  you  pre¬ 
fer. 

THE  COURT :  I  would  prefer  not  to  read  them. 

MR.  GALIHER :  Then  we  will  read  them  ourselves. 

MR.  BERNSTEIN:  I  understood  the  Court  was  to 
read  them.  Does  Your  Honor  prefer  the  Court  do  it, 
or  counsel? 

THE  COURT :  Not  the  instructions,  the  traffic  rules. 

MR.  GALIHER:  My  point  was  this:  In  arguing  the 
case  to  the  jury,  should  we  make  reference  to  the  fact 
that  Your  Honor  has  granted  instructions  which  hold  as 
follows? 

THE  COURT:  You  can  state  the  substance  of  them, 
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yes;  or  you  can  state,  not  that  I  have  granted  them,  but 
that  that  is  the  law. 

667  MR.  GALIHER :  Thank  you,  sir. 

THE  COURT :  Then  we  will  take  it  up  at  quarter 
past  one? 

MR.  GALIHER :  That  will  suit  me,  Your  Honor. 

MR.  BERNSTEIN:  That  is  satisfactory,  Your  Honor. 
MR.  GALIHER :  And  may  I  note  an  exception  to  the  in¬ 
structions  which  Your  Honor  has  denied,  and  to  those 
granted  to  which  we  objected? 

THE  COURT:  Yes. 

(Accordingly  at  12:45  p.m.  the  luncheon  recess  was  taken 
until  1 :15  this  afternoon.) 


After  Recess 

(The  jury  now  being  in  the  box :) 

THE  COURT:  Proceed. 

MR.  GALIHER :  If  Your  Honor  please,  may  I  respect¬ 
fully  remind  Your  Honor  you  were  going  to  tell  them 
about  that  other  claim  before  we  started  the  argument? 

THE  COURT:  Yes. 

Members  of  the  jury,  counsel  for  the  plaintiff  in  his 
opening  statement  referred  to  a  claim  for  compensation 
by  reason  of  statements  by  the  officials  of  the  defendant 
said  to  the  press,  deprecating  the  safety  standards  of  the 
plaintiff  corporation.  Inasmuch  as  any  claim  of  that  kind 
is  barred  by  the  statute  of  limitations,  I  have  not  per¬ 
mitted  any  evidence  to  be  offered  either  sustaining 
668  that  claim  or  refuting  it.  So  you  will  disregard 
that  entirely  in  your  deliberations. 

Is  that  satisfactory  to  counsel? 

MR.  BERNSTEIN:  Yes,  Your  Honor.  May  I  just 
ask  one  more  question — perhaps  at  the  bench,  Mr.  Galiher. 

(At  the  bench:) 

MR-  BERNSTEIN :  On  the  damages,  Your  Honor,  we 
had  open  the  point  about  the  care  of  passengers,  the  $2,000. 
May  I  refer  to  that? 
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THE  COURT :  Yes,  I  will  permit  that. 

And  you  object  to  it? 

MR.  GALTHER :  Yes,  Your  Honor. 

(Counsel  having  returned  to  the  trial  table :) 

Opening  Argument  in  Behalf  of  Plaintiff 

MR.  BERNSTEIN:  Ladies  and  gentlemen  of  the  jury, 
so  far  the  Court  and  the  lawyers  have  done  all  the 
work.  Now  we  are  about  to  the  time  in  every  case  when 
your  function  really  begins.  You  have  heard  the  evidence 
and  it  is  going  to  be  your  job  now  to  evaluate  that  evi¬ 
dence  and  to  determine  what  if  any  verdict  should  be  ren¬ 
dered,  on  the  basis  of  what  you  have  heard  from  the  wit¬ 
nesses  during  the  course  of  this  trial. 

Incidentally,  I  might  at  this  point  apologize  for  myself 
and  other  counsel.  There  were  times  when  this  trial 
might  have  worn  on  you  a  little,  with  the  recesses  and 
what  not,  and  for  that  we  must  apologize.  But  per- 
669  haps  from  sitting  as  jurors  in  other  trials,  you  real¬ 
ize  that  things  of  that  character  do  happen  in  the 
course  of  extensive  litigation  such  as  this. 

You  have  had  a  rare  accident  here,  because  in  air  acci¬ 
dents,  as  you  perhaps  realize,  there  are  mostly  fatalities 
and  there  are  few  people  living  to  tell  the  story  of  what 
happened.  You  have  had  an  opportunity  to  hear,  perhaps 
through  the  grace  of  God,  the  passengers  and  the  crews  of 
these  two  planes,  who  are  still  alive  and  could  come  and 
tell  the  story  of  what  happened. 

Now,  what  did  happen?  I  would  like  here,  so  that  you 
can  see  it  more  easily,  to  draw  my  idea  of  the  airways  in¬ 
volved  in  this  case.  We  all  recall  that  these  planes  started 
out  from  Newark,  and  so  I  will  put  this  in  here  for  the 
Newark  Airport,  which  is  in  the  New  York  area,  as  we  all 
know. 

We  then  know  from  the  witnesses  and  from  our  observa¬ 
tions  of  these  charts  that  the  airway  goes  on  a  course  of 
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241  to  the  southwest,  goes  to  Philadelphia,  to  Northwest 
oil  Northeast  Philadelphia,  rather,  and  the  same  course 
through  to  Southwest  Philadelphia. 

Then  the  next  heading  is  to  the  so-called  Baltimore  re¬ 
lay;  and  let  us  call  this  Baltimore  over  here. 

We  know  from  all  the  testimony  and  from  the  charts  that 
the  airway  bends  here,  to  go  to  that  Baltimore  check  point. 

So  while  the  course  here  is  about  238,  the  course 
670  here,  from  the  Southwest  Philadelphia  check  point 

i  to  Baltimore,  takes  a  bend  to  the  left  and  goes  into 
the  heading  of  255  to  260. 

The  next  heading  would  normally  be  from  Baltimore 
down,  coming  from  your  right,  now,  to  Washington;  and 
that  would  be,  as  the  testimony  has  shown,  on  a  heading 
of  221. 

Now,  from  your  observation  of  the  charts,  and  from 
what  the  witnesses  have  told  you,  you  know  that  between 
Southwest  Philadelphia  and  Baltimore,  which  is  on  this 
heading  of  255  to  260,  the  Susquehanna  River  passes 
through  about  two-thirds  the  way  down.  You  have  all 
seen  it  on  the  chart  and  will  have  an  opportunity  to  look 
at  it  on  the  chart  if  you  wish.  The  course  goes  right  over 
the  Susquehanna  River.  In  there  are  those  areas  re¬ 
ferred  to : 

Port  Deposit  there  is  one,  the  community  there  referred 
to ;  and  the  other  is  the  town  of  Bainbridge.  Those  are  on 
the  point  on  the  Susquehanna  River  where  the  route 
crosses. 

We  know  that  at  that  point  the  course  from  Southwest 
Philadelphia  to  Baltimore  is  still  contant.  There  are  no 
changes  required  there,  and  the  route  does  go  over  those 
two  towns  on  the  Susquehanna  River. 

It  has  been  agreed  in  this  case,  and  the  evidence  con¬ 
firms  the  agreement,  that  the  Universal  plane,  the  plain¬ 
tiff’s  plane,  left  Newark  at  5 :07  in  the  late  afternoon.  At 
5:07  in  the  afternoon,  the  Universal  plane  left.  That  is 
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the  plane  which,  as  you  know  by  now,  travels,  at 

671  normal  speed  and  at  normal  load,  at  around  150  or 
160  miles  an  hour. 

We  also  know  that  from  the  same  airport,  traveling  the 
same  route,  the  faster  DC-4  of  the  defendant,  Eastern,  left 
15  minutes  later.  That  is  clearly  established.  There  is  no 
argument  about  that.  That  left  at  5:22,  from  the  same 
airport,  to  travel  the  same  route,  at  the  same  altitude, 
2,000  feet. 

It  has  been  admitted  by  the  pilots  of  Eastern — in  fact, 
it  has  been  stipulated  in  this  case — that  when  they  took 
off  in  the  faster  DC-4,  the  Eastern  plane,  at  5:22,  they 
were  advised  that  this  slower  Universal  plane,  the  DC-3, 
they  were  told  there  was  a  DC-3  ahead  of  them;  so  they 
knew  how  fast  it  would  go,  the  slower  Universal  plane 
which  had  taken  off  15  minutes  before  them,  flying  the 
same  route  at  the  same  altitude. 

And  you  will  recall  in  the  evidence  that  the  pilot  of  the 
Eastern  plane  testified  that  he  first  applied  for  what  is 
called  an  instrument  flight  plan.  In  other  words,  he  had 
applied  for  clearance  for  flight  by  his  instruments,  and 
that  that  plan  was  rejected  before  he  took  off,  and  he  was 
told  to  fly  visual  or  contact,  because  this  other  plane  was 
ahead  of  them  on  the  same  route  and  at  the  same  altitude. 

If  we  did  not  have  any  other  evidence  in  this  case,  if 
that  were  the  only  thing  the  plaintiff  could  rely  on,  just 
the  times  of  departure,  you  have  seen  time  and  time 

672  again  from  the  stand  that  it  has  been  calculated 
out  that  45  minutes  after  this  faster  plane  took  off, 

one  hour  after  the  slower  plane  took  off,  they  would  be 
expected  to  meet,  at  6 :07 ;  at  6 :07  that  faster  plane  should 
have  expected  to  overtake  the  slower  plane — and  it  over¬ 
took  it  at  6 :07  by  hitting  it. 

So  if  there  were  nothing  else  in  this  entire  case  but  the 
departure  times  and  the  speeds  of  the  planes — all  of  which 
the  Eastern  pilot  knew  when  he  took  off — and  that  is  all 
he  knew,  and  that  is  all  the  witnesses  knew  who  have 
been  here,  we  would  have  known  it  was  6:07  when  he 
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should  have  expected  that  faster  plane  to  overtake  the 
slower  plane — and  the  faster  plane  did  overtake  the  slower 
plane — by  hitting  it. 

You  will  recall  when  the  check  pilot,  Mr.  Kelley,  was 
on  the  stand,  testifying  as  to  these  routes  and  various 
general  data  in  the  case,  I  asked  him  if  he  had  an  air 
computer  with  him,  because,  as  I  said,  pilots  use  these 
things  ail  the  time  to  make  such  calculations.  I  asked  him 
if  he  could  calculate  out,  on  the  basis  of  this  informa¬ 
tion — the  departure  times  and  the  relative  speeds — at  what 
time  the  Eastern  plane,  the  DC-4  should  have  expected  to 
overtake  this  DC-3.  And  you  recall  he  went  through  those 
calculations,  like  a  pilot  could  and  should  do,  and  what 
was  the  result  arrived  at  here? — 6:07,  the  very  time  of  the 
collision. 

And  you  will  recall  a  few  minutes  later,  when  the  pilot 
was  on  the  stand,  I  asked  him  if  he  knew  what  an 
673  air  computer  was,  and  he  said  yes;  and  if  pilots 
used  it,  and  he  said  yes;  and  I  went  over  and  bor¬ 
rowed  the  computer  from  their  chief  check  pilot;  and  I 
brought  it  over  to  him  and  asked  him  to  work  out  the  time 
he  should  have  expected  him  to  overtake  the  DC-3;  and 
you  will  recall  the  result.  He  couldn’t  even  work  the 
problem.  That  is  their  problem  and  he  was  not  able 
to  i  work  the  problem  out,  the  overtaking  time,  on  the 
very  instrument  that  that  company  and  the  pilots  use  for 
determining  at  what  time  one  plane  will  overtake  the 
other. 

I  would  have  done  the  same  thing  with  the  co-pilot  when 
lie  was  on  the  stand ;  but,  as  you  recall,  Mr.  Kelley  had 
already  the  Court  with  the  computer.  So  the  problem 
could  not  be  worked  out  with  the  co-pilot.  Of  course,  he 
would  not  have  needed  an  air  computer;  and,  if  my  recol¬ 
lection  serves  me,  it  was  about  in  the  fourth  grade  that  the 
children  in  school  learn  to  work  out  problems  just  about 
the  same  as  this.  I  think  my  daughter  has  had  one  like 
it  recently.  It  is  a  very  simple  mathematical  problem,  and 
we  don’t  need  any  brilliant  lawyers  to  do  it. 
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We  know,  and  the  pilots  and  the  Eastern  knew,  their 
plane  was  traveling  200  miles  an  hour.  If  that  Eastern 
plane  was  traveling  200  miles  an  hour,  it  was  perfectly 
obvious  that  in  three-quarters  of  an  hour,  or  45  minutes, 
it  would  go  150  miles.  So  in  45  minutes  that  DC-4  would 
go  150  miles.  In  one  hour  the  DC-3  would  go  150 

674  miles.  So  if  the  DC-3  left  at  5 :07,  and  it  would  take 
one  hour  to  go  150  miles,  that  would  be  at  6 :07  that 

it  would  have  gone  150  miles.  And  if  the  DC-4  left  at 
5:22,  and  would  travel  150  miles  in  45  minutes,  it  would 
reach  the  same  point  45  minutes  after  it  left  that  the  DC-3 
had  reached  after  one  hour’s  travel.  So  that  by  simple, 
fourth  grade  arithmetic — and  the  pilot  didn’t  have  to 
know  how  to  use  a  computer,  although  lie  should  have,  to 
figure  this  solution — by  simple,  fourth  grade  arithmetic 
that  pilot  could  have  determined  that  by  6:07  he  would 
overtake  that  DC-3  plane — and,  as  we  know,  the  pilot  over¬ 
took  the  plane  by  hitting  it. 

There  has  been  no  question  in  the  case  about  the  weather, 
about  the  ability  to  see.  I  think,  as  I  recall,  the  Eastern 
pilot  on  the  stand  stated  the  weather  was  all  you  could 
want,  that  it  was  beautiful  weather,  the  night  was  clear. 

The  testimony  has  been  that  the  lights  on  the  DC-3  were 
on.  There  is  no  question  about  that.  Its  lights  were  on; 
the  night  was  clear;  the  DC-3  plane  was  ahead;  the  DC-4 
pilot,  by  simple  arithmetic,  could  calculate  that  at  6:07  he 
would  meet  this  plane;  and  yet  at  6:07  he  crashes  into  it 
without  even  seeing  it,  as  he  testifies  on  the  stand. 

Now,  coming  back  to  the  actual  route  traveled,  we  know 
that  at  5:07  our  DC-3  plane  took  off  from  Newark  travel¬ 
ing  on  its  238  course  heading  for  the  Philadelphia  relays, 
and  15  minutes  later  the  DC-4  takes  off  behind  it, 

675  traveling  the  same  route  and  at  the  same  altitude. 
They  both  go  over  successively  the  Northeast  Phila¬ 
delphia  relay,  the  Southwest  Philadelphia  relay,  and  they 
are  both  then  supposed  to  take  a  course,  and  they  all  testi¬ 
fied,  the  pilots  involved,  in  both  planes,  they  did  take  a 
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heading  of  255  to  260.  Up  to  the  Susquehanna  River. 

We  know  from  the  testimony  of  Mr.  Kelley,  by  checking 
the  charts  on  here,  and  from  the  testimony  of  all  the  other 
people  in  the  case,  that  the  course  continues  on  the  same 
heading,  255  to  260,  to  the  Baltimore  intersection  point. 
There  is  no  testimony  that  at  the  Susquehanna  River,  if 
you  are  going  to  stay  on  the  course  to  the  Baltimore  re¬ 
lay,  the  prescribed  course  by  the  Civil  Aeronautics  Author¬ 
ity,  that  you  have  to  change  headings;  and  the  pilot  and 
the  co-pilot  of  the  Universal  plane  testified  they  were  still 
on  that  heading,  on  the  straight  course.  There  has  been  no 
contradiction  of  that.  There  is  no  word  of  testimony  in 
this  record  as  to  the  course  of  the  Universal  plane,  except 
that  it  was  on  255  or  260  when  it  passed  the  Susquehanna, 
because  that  was  our  course  to  the  Baltimore  relay. 

But  what  did  the  co-pilot  of  Eastern  say  when  I  asked 
him  the  course?  As  you  will  recall,  when  I  asked  him, 
“What  course  would  you  take  to  go  to  the  intersection 
of  the  Baltimore  relav?  What  course  would  vou  take 
to  be  on-course  under  Civil  Aeronautics  regula- 
676  tions?,, — what ’did  he  say?  He  said,  first,  260,  and 

then  later  250.  But  it  was  in  the  250  to  260  that 
Was  the  course  that  Eastern  pilot  should  have  been  on 
and  stayed  on  when  he  reached  the  Susquehanna  River, 
if  he  was  to  comply  with  the  Civil  Aeronautics  regula¬ 
tions. 

iBut  what  did  the  pilot  and  the  co-pilot  both  say?  They 
went  to  230. 

The  DC-3  was  continuing  on  the  course  prescribed.  So 
here  is  the  DC-3,  now,  on  course,  255.  The  DC-4,  coming 
behind  it  and  overtaking  it — and  don’t  forget  that  with 
one  going  150  and  the  other  at  200,  it  was  as  if  the  DC-3 
were  standing  still  and  the  other  plane  overtaking  it  at 
50  miles  an  hour — the  DC-4  was  coining  along,  and  at  the* 
Susquehanna  River,  instead  of  staying  on  course,  as  the 
co-pilot  said  they  should  have,  at  250  to  260,  the  Eastern 
plane  starts  turning  to  go  into  a  course  of  230.  And  why? 
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And  you  saw  the  man  draw  a  line  there;  I  said,  “Draw 
a  line  at  the  230, ’ ’  and  where  did  it  bring  them?  Eight 
to  Washington,  avoiding  Baltimore. 

The  pilot  and  co-pilot  both  said  they  took  that  course, 
which  would  bring  them  directly  to  Washington  and  avoid 
the  Baltimore  relay,  the  regular  CAA  course. 

And  you  know  why.  The  pilot  was  on  the  stand,  and  it 
was  later  confirmed  by  the  co-pilot  of  Eastern;  they  said 
they  departed  from  Newark,  I  think  some  27  minutes  late. 
If  you  recall,  they  were  supposed  to  leave  there  at 

677  4:55  and  were  delayed  and  didn’t  get  to  leave 
Newark  until  5:22.  So  they  were  27  minutes  late 

and  so  they  had  short-cut.  It  is  perfectly  obvious.  They 
were  trying  to  make  up  that  27  minutes  because  they  were 
a  scheduled  airline.  So  instead  of  at  Susquehanna,  follow¬ 
ing  the  prescribed  course,  he  began  his  turn  to  230,  so  that 
he  could  go  right  on  to  Washington.  He  avoided  the  regu¬ 
lar  course,  in  making  the  short-cut  and  to  make  up  time. 

So  what  was  the  result  of  that?  You  have  the  Uni¬ 
versal  plane  going  on  the  prescribed  course,  and  at  the 
rear  of  it  the  DC-4  plane  coming  along,  which  should  have 
stayed  on  a  parallel  course;  but  instead,  at  the  Susque¬ 
hanna  River,  it  begins  making  a  turn  to  the  230,  and  it 
results  in  the  collision  we  have  had  so  graphically  de¬ 
scribed  to  you  yesterday  afternoon  on  the  floor  of  this 
courtroom. 

Now,  there  is  one  problem  at  that  point,  or  at  least  the 
Eastern  pilot  and  the  co-pilot  have  tried  to  inject  it.  The 
Eastern  pilot  and  the  co-pilot  on  direct  examination  testi¬ 
fied  that  it  was  more  than  two  minutes  after  they  com¬ 
pleted  their  turn,  to  230,  that  the  collision  occurred — more 
than  two  minutes,  they  said  from  the  stand,  in  the  last  few 
days — more  than  two  minutes  after  they  completed  their 
turn  that  the  collision  occurred. 

If  they  were  still  in  the  turn,  it  is  obvious  the  collision 
occurred  because  the  DC-3  was  flying  right  on 

678  course,  255,  and  the  DC-4,  coming  along,  and  being 
in  a  turn,  would  have  collided,  having  been  in  the 
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rear  of  the  DC-3,  and  then  by  virtue  of  its  turn  coming  in 
on  the  DC-3. 

That  is  what  they  said,  trying  to  make  out  that  they 
were  on  a  steady  course  so  that,  possibly,  as  they  may 
argue  later,  the  DC-3  should  have  seen  the  DC-4,  because 
they  were  on  a  steady  course  for  two  minutes — and  that  is 
what  the  pilot  and  the  co-pilot  stated  from  the  stand  in  the 
course  of  this  trial. 

But  you  will  recall  that  I  asked  them  whether  it  was 
not  true,  and  they  admitted  it  was  true,  that  immediately 
after  the  accident,  when  the  Civil  Aeronautics  Authority 
had  their  inquiry  and  investigation  into  this  collision,  two 
and  a  half  years  ago,  right  after  the  collision,  at  that 
time  when  asked  whether  they  were  still  in  the  turn,  they 
couldn’t  recall.  That  is,  they  couldn’t  recall,  when  the  col¬ 
lision  occurred.  They  couldn’t  recall  then,  they  said, 
whether  they  were  still  in  the  turn. 

Now,  two  and  a  half  years  after  the  accident,  after  hav¬ 
ing  made  that  statement,  they  suddenly  remember,  in  the 
course  of  this  litigation,  they  were  on  this  new  course  for 
a  full  two  minutes  before  the  collision  occurred. 

I  submit  to  you,  ladies  and  gentlemen,  that  that  is  not 
pure  mistake  in  testimony.  I  submit  to  you  that  now,  in 
the  course  of  litigation  two  and  a  half  years  after 
679  the  collision,  it  serves  their  purpose  to  testify  that 
they  had  completed  the  turn  two  minutes  before  the 
collision.  At  the  time  of  the  inquiry,  when  the  collision 
was  fresh  in  their  minds,  they  had  no  such  convenience  or 
purpose  to  serve,  and  so  they  testified  then  that  they  did 
not  know  whether  they  were  in  the  turn  or  not.  And  I 
think  you  will  agree  with  me  that  as  a  matter  of  ordinary 
experience,  their  memory  of  the  events  must  have  been 
far  fresher  at  the  time  of  the  collision,  when  the  collision 
occurred  or  immediately  after,  than  now  two  and  a  half 
years  later.  And,  what  is  more  important,  one  of  them 
didn’t  remember  it  was  two  minutes,  and  the  other  a 
minute  and  a  half,  or  a  minute  and  three-quarters;  but 
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both  of  them  remembered  now  that  it  was  exactly  two 
and  a  half  minutes  later — both  of  them  saying  the  same 
thing,  with  a  very,  very  convenient  memory. 

There  are  further  factors  which  demonstrate  they  must 
have  been  in  a  turn  at  that  time,  leaving  aside  the  testi¬ 
mony  of  the  respective  pilots  at  that  point.  You  will 
recall  that  the  co-pilot  of  the  Eastern  plane  testified  that 
when  he  looked  out  the  window  and  saw  this  DC-3,  it  ap¬ 
peared  to  be  turning  toward  him.  You  have  heard  the 
testimony  of  experts  that  when  these  two  planes  are  sus¬ 
pended  in  space,  looking  at  a  plane  appearing  to  be  turn¬ 
ing  toward  you,  you  wouldn’t  know  which  was  turning, 
unless  you  know  how  the  controls  are  being  manipu¬ 
lated. 

680  I  am  sure  all  of  you  have  had  the  experience  of 
sitting  in  the  railroad  station,  looking  at  the  train 
adjoining  you,  and  seeing  the  windows  moving  by.  How 
often  would  you  get  the  impression  it  was  your  train  mov¬ 
ing  when  it  was  standing  still,  or  the  other  train  when  you 
were  on  the  moving  train? 

So  that  when  the  co-pilot  of  the  DC-4  was  looking  out 
his  window  and  he  saw  this  DC-3  appearing  to  turn,  that 
in  fact  confirmed  that  he  was  turning,  because  he  testified 
two  and  a  half  years  ago  that  he  wasn’t  sure  whether  they 
were  in  the  turn  or  not  at  that  time. 

Further,  the  DC-4  was  traveling  about  200  miles  an  hour, 
which  is  obviously  practically  three  and  a  half  miles  a 
minute.  In  two  minutes  this  DC-4  would  have  traveled 
almost  seven  miles.  After  two  minutes  had  elapsed,  it 
would  have  traveled  seven  miles. 

The  pilot  of  the  Eastern  plane  testified — and  you  will 
recall  this,  I  am  sure — he  didn’t  begin  his  turn  until  his 
nose  came  over  the  river,  the  Susquehanna.  I  don’t  recall 
whether  he  used  the  Port  Deposit  reference,  or  the  other, 
but  when  his  nose  came  over  it,  he  said,  he  began  to  turn. 

The  co-pilot  admitted  at  the  time  of  the  CAA  investiga¬ 
tion  that  they  didn’t  commence  their  turn  until  after  they 
passed  over  that  point. 
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We  all  know  that  when  a  plane  is  2,000  feet  in  the  air, 
it  can  be  a  mile  off,  one  way  or  another,  with  ref- 

681  ence  to  the  ground.  They  can’t  drop  a  plumb  line 
on  a  straight  perpendicular  and  measure  it.  They 

might  have  been  a  little  past  it  or  a  little  short  of  it. 

So  their  testimony  is  that  when  they  reached  this  town 
on  the  Susquehanna,  they  began  the  turn.  That  was  their 
testimony  at  the  time  of  the  inquiry.  But  even  if  they  con¬ 
tinued  in  a  straight  line  for  two  minutes,  as  they  say,  or 
completed  their  turn  and  had  gone  in  a  straight  line  for 
two  minutes,  they  would  have  traveled  seven  miles,  at  200 
miles  an  hour.  It  is  uncontradicted  in  this  case  that  the 
collision  occurred  at  a  point  two  and  a  half  miles  from 
the  river.  You  will  recall  the  testimony  of  the  pilot,  of 
the  check  pilot  of  the  Universal  plane.  He  marked  the 
spot  on  the  chart,  and  you  can  see  it  later,  if  you  desire. 
He  marked  the  point  on  the  chart  on  this  side  of  the  river 
apd  said  that  point  was  two  and  one-half  miles  from  the 
river.  If  you  want  to  check  it,  there  is  a  scale  on  the 
map,  and  you  will  have  an  opportunity  to  do  so. 

There  has  been  no  contradiction  of  that.  That  is  the 
only  established  point  for  the  collision,  two  and  one-half 
miles  from  the  river.  If  they  began  the  turn  as  they 
were  crossing  the  Susquehanna,  and  then  ran  two  minutes 
afterwards,  and  then  on  their  new  straight  course,  they 
would  have  gone  some  seven  miles,  and  the  collision  would 
have  occurred  down  here.  But  we  know  the  col- 

682  lision  was  back  here  two  and  a  half  miles  from  the 
river. 

So  there  are  these  three  factors : 

Seeing  the  other  plane  appearing  to  be  turning,  which 
could  mean  that  your  own  plane  was  turning : 

The  fact  that  they  couldn’t  have  traveled  seven  miles 
and  only  have  gone  two  and  a  half  miles,  which  corrobo¬ 
rated  the  very  version  of  the  pilot  and  the  co-pilot  of  the 
Eastern  plane  at  the  time  of  the  original  inquiry.  At  that 
time  they  did  not  know  whether  they  were  in  their  turn; 
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and  these  facts  are  compelling  that  they  must  have  been 
in  their  turn  and  had  not  completed  it. 

There  are  a  number  of  other  factors  which  throw  into 
sharp  relief  the  veracity  of  the  pilot  and  the  co-pilot  of  the 
Eastern  plane  in  the  course  of  this  trial.  It  isn't  just 
their  changing  of  testimony  from  the  time  of  the  inquiry, 
on  whether  or  not  they  were  still  in  the  turn.  You  will 
recall  the  pilot  said  they  made  a  turn  of  20  degrees  after 
passing  the  Susquehanna  River.  The  co-pilot  got  on  the 
stand  and,  when  asked  what  kind  of  a  turn  they  made,  he 
too  said  20  degrees. 

Then  I  asked  the  co-pilot,  “Isn’t  it  a  fact  that  when  the 
original  inquiry  was  held,  immediately  following  this  col¬ 
lision,  you  testified  that  your  plane  made  a  turn  of  30  or 
35  degrees  to  the  left!” 

And  he  admitted  and  he  so  testified.  But  he  said 
683  now  he  remembered  it  was  only  20  degrees. 

So  right  after  the  collision,  when  it  was  fresh  in 
his  mind,  fie  said,  “My  pilot  turned  30  degrees.”  And 
now,  two  and  a  half  years  later,  for  the  convenience  of  the 
defendant,  he  remembers  it  was  only  20  degrees,  to  cor¬ 
roborate  the  pilot.  And  I  suggest  to  you,  as  a  matter  of 
human  experience,  you  know  the  correct  answer  was  the 
answer  given  at  the  time  of  the  original  inquiry,  that  they 
turned  30  degrees;  and,  as  I  tell  you,  the  reason  becomes 
quite  obvious  when,  from  their  own  pilot’s  testimony,  it 
shows  they  were  trying  to  take  a  short-cut  to  Washington 
and  avoid  the  regular  route. 

Now,  pictures  don’t  lie,  ladies  and  gentlemen.  You  have 
been  shown,  and  I  would  like  you  to  study  again,  some 
of  the  pictures  of  the  damaged  craft.  You  have  seen  a  pic¬ 
ture  of  the  DC-3  plane,  and  if  you  will  study  that  picture, 
it  is  quite  obvious  to  the  eye  that  the  fuselage  of  our 
plane  is  crushed  from  a  rearward  direction,  showed  down 
in  and  pulled  up.  You  recall  how  it  was  that  the  pilot 
and  co-pilot  of  the  DC-4  said  they  tried  to  pull  their  plane 
up,  so  that  the  crushed  fuselage  in  the  pictures  describes 
that  as  no  words  can. 


There  is  an  item  that  seems  to  have  escaped  the  de¬ 
fendant  in  this  case,  on  the  physical  damage  to  the  planes. 
There  is  no  question,  and  the  testimony  is  uncontradicted, 
but  that  the  propeller  blades  of  the  DC-3  were  bent 
6S4  forward,  not  sidewards,  nor  backwards,  but  bent 
forward. 

Xow,  again,  as  a  matter  of  human  experience,  it  must 
be  obvious  that  the  force  came  from  a  rearward  direction 
and  shoved  those  blades  forward.  The  Civil  Aeronautics 
expert  who  examined  the  planes  testified  the  blades  were 
bent  forward,  and  I  think  the  pictures  themselves  show 
that. 

I  might  say  also  that  if  you  look  at  the  one  picture,  you 
will  see,  in  the  picture  of  the  big  dent  in  the  fuselage, 
the  radio  mast  and  the  radio  antenna,  discussed  here,  that 
is  bent  forward,  as  the  propeller  ends  were. 

Do  you  think  that  radio  mast  would  have  been  bent  for¬ 
ward  if  the  impact  came  from  the  front  or  the  side?  Cer¬ 
tainly  you  know  it  is  bent  in  the  direction  from  which  the 
force  comes,  and  that  is  as  the  pictures  show. 

You  recall  that  when  the  CAB  man  was  on  the  stand, 
he  testified  there  was  a  certain  physical  damage  on  the 
structure,  and  gave  his  analysis  of  that  damage.  And  he 
said,  I  think  we  all  recall,  that  as  the  DC-3  that  the  force 
appears  to  have  come,  on  that  DC-3,  on  a  direction  of  60 
degrees.  And  that  is  exactly  what  happened,  I  believe, 
because,  as  Captain  Yandell  demonstrated  to  you  yesterday 
on  the  floor  in  the  courtroom,  he  showed  the  DC-3,  on  the 
course  of  255,  as  its  pilots  testified  it  was.  He  showed  the 
DC-4  at  a  course  of  230.  You  will  recall  that.  Those  are 
the  courses  the  pilots  said  they  were  on. 

685  I  asked  him  to  place  the  DC-4  in  a  posture  which 
it  must  have  been  in,  if  the  co-pilot  sitting  on  this 
side  of  the  DC-4  could  see  the  DC-3 ;  and  he  placed  it  in  a 
line  like  that  for  that  to  have  happened. 

And  I  asked  him  what  happened  when  the  controls  of 
the  DC-4  were  abruptly  applied  in  order  to  attempt  to 
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cause  the  plane  to  go  into  the  right  bank  and  pull  out. 
That  is  what  the  co-pilot  of  the  Eastern  plane  told  you 
he  had  done  with  that  plane  in  order  to  attempt  at  the 
last  moment  to  avoid  the  collision. 

So  I  asked  Capain  Yandell  exactly  what  would  happen 
under  the  circumstances  just  related  by  the  co-pilot  on 
the  DC-4,  and  he  told  us.  He  said  the  effect  immediately 
would  be  cf  turning  that  DC-4  in  this  direction.  That  is 
the  very  thing  that  happened.  It  would  pivot,  he  said,  on 
a  point  in  here,  and  the  tail  would  drop.  Then  he  said 
the  next  thing  to  happen,  it  wouldn’t  make  a  normal  turn, 
but  the  turn  would  be  a  swishing  across. 

So,  putting  them  together,  he  said  when  that  movement 
was  made  in  the  DC-4  abruptly,  as  it  was  coming  in  like 
this,  and  it  had  to  be  coming  in  like  this,  he  said,  in  order 
for  the  co-pilot  of  the  DC-4  to  see  the  DC-3,  as  it  came 
across,  the  tail  would  drop  and  that  would  swish  across. 

That  ties  in  perfectly  with  the  CAB  man.  Their  stories 
jibe  completely,  because  the  CAB  man  said  the 
686  force  came  across  that  DC-3,  across  the  top  of  the 
pilot  compartment.  And  that  is  what  it  was,  the 
undertail  of  the  DC-4,  as  a  result  of  the  abrupt  movement 
made  on  the  DC-4  controls  by  the  co-pilot. 

Mr.  Galiher  today  in  cross  examining  Captain  Yandell 
asked  him  to  place  the  planes,  to  place  the  DC-4  on  a  course 
of  230  degrees;  and  he  placed  the  DC-4  on  a  course  of 
230  degrees,  which  was  the  course  the  pilot  and  the  co-pilot 
of  the  Eastern  plane  said  they  were  on. 

“Now,”  he  said,  “place  the  DC-3  so  it  is  coming  across 
the  DC-4  on  a  course  which  is  equivalent  to  230  plus  the 
74  degrees  the  CAB  man  testified  to.” 

The  CAB  man  said  these  marks  across  the  DC-4  were 
at  an  angle  of  74  degrees  to  a  line  drawn  right  down  it 
from  the  forward  to  the  back.  And  so  he  had  Captain 
Yandell  place  it  in  a  position  just  like  that,  trying  to  put 
those  together. 

Now  let  us  assume  for  the  moment  that  the  planes  were 
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in  that  position,  which  Mr.  Galiher  asked  Captain  Yandell 
to  demonstrate.  Let  us  assume  they  were  like  that.  We 
have  been  told  and  we  know  that  the  pilot  and  the  co-pilot 
of  this  plane  could  only  see  in  a  forward  sphere.  Would 
you  please  tell  me,  could  anyone  tell  me,  how  the  co-pilot 
in  this  plane  would  see  the  DC-3  out  through  this  window 
in  this  position,  unless  perhaps  there  were  some  mirrors 
in  the  front  here  that  gave  him  an  image  of  it? 

687  There  is  no  possibility  that  the  co-pilot  of  that 
plane,  of  the  Eastern  plane,  could  have  seen  that 
DC-3  if  it  were  in  the  position  Mr.  Galiher  has  tried  to 
demonstrate.  He  would  have  had  them  have  a  rear-view 
mirror. 

There  is  something  more  important  than  that.  You  all 
drive  automobiles,  or  most  of  you  do,  I  am  sure.  You 
know,  considering  this  as  an  automobile  and  this  as  an 
automobile,  and  this  automobile  is  going  50  miles  an  hour, 
and  this  one  is  in  effect  standing  still,  and  this  slower  one 
is  in  this  relative  position,  how  on  earth  can  this  one  catch 
up  and  hit  this  one?  Can  the  slower  vehicle  wheel  around 
and  come  in  and  hit  the  other,  when  it  is  going  50  miles 
an  hour  slower? 

So  that  obviously  it  is  impossible  for  them  to  have  been 
in  that  position.  They  could  have  been  only  in  the  original 
position  demonstrated  by  Captain  Yandell,  so  that  the  co¬ 
pilot  of  the  Eastern  plane  could  see  this  DC-3,  and  in  that 
position  the  collision  occurred  and  the  damage  resulted, 
in  i  the  exact  manner  demonstrated  by  Captain  Yandell, 
and  which  would  give  the  physical  findings  that  the  CAB 
expert  testified  to. 

Now,  there  is  something  more  than  that.  We  know  from 
our  computations  that  Mr.  Kelley  of  the  Eastern  Air  Lines 
made  for  us,  and  that  all  of  us  can  make  by  ordinary 
arithmetic,  that  these  planes  collided  at  the  exact 
68S  time  that  the  calculations  showed  they  should  have 
met.  Now,  if  this  plane  was  off  course,  or  wander¬ 
ing,  or  either  of  them  had  seriously  departed  up  to  that 
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point  from  the  air  lanes,  traveling  at  their  normal  cruis¬ 
ing  speed,  which  they  both  say  they  were,  they  never  would 
have  met  at  6 :07 ;  they  would  have  met  at  some  other  time. 

But  they  met  at  6:07,  and  6:07,  says  Mr.  Kelley,  is  the 
exact  time  they  should  have  met.  So,  obviously,  up  to 
the  time  they  met,  the  Eastern  plane,  starting  from  Newark 
15  minutes  after  the  Universal  and  catching  up  to  it  en- 
route,  flying  parallel  to  it  enroute,  and  at  the  last  moment, 
as  shown  us,  as  it  passed  the  Susquehanna  River,  it  turned 
in  and  crashed  with  the  other  plane,  giving  the  results  you 
can  see  in  those  pictures.  In  no  other  way  could  the  acci¬ 
dent  have  occurred  but  by  the  DC-4,  the  Eastern  plane, 
overtaking  and  meeting  the  DC-3  plane  at  the  exact  time 
they  were  calculated  to  meet  or  should  have  been  calcu¬ 
lated  to  meet,  had  the  pilot  of  the  Eastern  plane  been  at¬ 
tending  to  his  business. 

Now,  even  assuming — and  let  us  assume  this  for  the 
moment,  because  I  am  sure  Mr.  Galiher  will  discuss  it — 
that  perhaps  the  angle  was  broader,  that  perhaps,  as  the 
CAB  man  testified,  the  force  here  was  at  a  74-degree  angle, 
that  that  force  was  a  direct,  on-coming  force,  and  not  a 
side  force.  Let  us  assume  that  to  be  so.  The  CAB 
689  man  told  us  when  he  got  through  that  that  is  the 
angle  at  the  exact  moment  of  impact.  He  said,  “I 
can ’t  tell  you  what  it  was  a  few  seconds  before.” 

He  said,  “I  don’t  know  how  they  approached  each 
other.” 

And  we  have  just  shown  you  what  happened  at  that 
point  was  that  the  Eastern  plane  was  in  the  process  of 
making  a  turn,  so  that  moments  before — and  don’t  forget 
this  plane  was  overtaking  this  plane  at  75  feet  a  second, 
and  every  second  it  traveled  almost  the  length  of  this 
plane,  or  more  than  the  length  of  this  plane,  and  three 
seconds  before,  it  was  225  feet  back  of  it  and  six  seconds 
before  it  was  500  feet  back. 

So,  how  could  the  pilot  or  the  co-pilot  of  this  plane, 
the  DC-3  Universal  plane,  have  possibly  seen  that  plane 
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to  the  rear  of  them,  overtaking  them?  They  could  have 
if  they  had  a  rear-view  mirror,  but  we  know  they  did  not 
have  one. 

Mr.  Galiher  may  tell  you  that  the  DC-3  was  wandering 
off  course  and  that  it  cut  back.  He  attempted  to  have  Cap¬ 
tain  Yandell  show  that  since  this  was  on  230,  their  plane, 
that  our  plane,  the  DC-3,  was  on  a  course  of  300.  If,  as 
I  have  demonstrated,  it  was  on  a  course  of  300,  it  never 
could  have  caught  up  with  the  other  plane.  Secondly,  the 
coi-pilot  of  the  faster  plane  never  could  have  seen  our  plane. 

And,  what  is  more  important,  if  our  course  were  300, 
which  would  look  something  like  this  on  this  map, 
690  they  could  never  have  seen  the  haze  or  lights  of 
Baltimore  up  ahead,  which  they  said  they  saw. 
They  would  have  been  looking  over  the  mountains  some¬ 
where.  They  would  have  been  looking  northwest. 

Or  suppose,  back  in  the  original  positions,  suppose  the 
force,  as  the  CAB  man  said,  came  in  here  at  74  degrees, 
and  was  a  continuous  force,  and  the  Eastern  plane  was 
out  there.  What  was  the  pilot  of  the  Eastern  plane  do¬ 
ing?  Where  was  he  looking?  Here  is  a  plane  directly 
ahead  of  him.  He  is  piloting  the  plane.  It  is  a  clear 
night  and  the  lights  on  this  plane  are  on,  and  the  pilot 
said  you  couldn’t  wish  for  a  better  night.  The  Eastern 
pilot  said  you  couldn’t  wish  for  a  better  night.  And  if 
they  were  in  that  position,  directly  ahead  of  him,  what  is 
he  doing?  Looking  in  his  rear-view  mirror?  Wras  he 
doing  perhaps  what  he  suggested,  expecting  his  co-pilot 
to  drive  his  plane  for  him?- 

Did  you  ever  drive  an  automobile  and  ask  a  person  sit¬ 
ting  beside  you,  ‘‘You  look  for  any  automobiles  coming,  and 
I  will  just  drive.” 

The  positions  of  the  planes  a  few  moments  before  were 
in  a  overtaking  position.  The  DC-3  had  just  passed  over 
Port  Deposit.  The  DC-4  was  coming  along  overtaking  it, 
having  left  Newark  later,  and  decided  to  make  a  turn  and 
go  to  Washington  direct  and  avoid  Baltimore.  So,  right 


< 


263 


after  passing  Port  Deposit,  probably  two  and  a 

691  half  miles  away,  45  seconds  after  passing  over  the 
river,  they  hit  this  plane. 

After  passing  over  the  river,  they  started  to  turn,  and 
45  seconds  later,  while  in  the  turn,  they  crashed  into  that 
DC-3,  because  the  Eastern  plane  was  in  a  hurry  to  make 
up  time  and  get  to  Washington.  That  is  what  occurred 
in  this  case. 

Now,  what  was  the  result?  Fortunately,  and  this  is  a 
rarity,  I  think  we  all  know,  fortunately  there  were  no 
serious  injuries.  The  pilot  compartment  of  the  DC-3  was 
crushed  in;  you  have  seen  the  pictures.  The  hydraulic 
system  was  destroyed,  the  radios  were  not  working,  the 
electrical  system  was  out,  the  instrument  board  was  lit¬ 
tered  and  covered  with  oil;  but  those  pilots  brought  that 
plane  in  safely  at  Phillips  Field  and  the  passengers  are 
alive  today  because  of  that 

But  the  Universal  Company  suffered  because  of  the 
negligence  of  the  Eastern  pilot;  they  suffered  heavily. 
They  had  a  plane  that  was  almost  destroyed,  and  they 
had  to  repair  it  because  they  needed  the  plane  for  their 
service  and  had  to  have  it  repaired.  They  had  no  repair 
facilities,  like  Eastern’s,  but  had  to  go  out  and  hire 
someone. 

Then  they  had  to  take  care  of  those  passengers,  because 
they  had  to  duty  to  do  so,  and  they  had  a  duty  to  take  these 
passengers  to  their  destination. 

Then  they  had  other  damages.  The  had  crews 

692  on  their  hands  they  couldn’t  work,  and  they  had 
traffic  to  carry  and  had  to  go  out  and  hire  other 

planes,  because  their  plane  was  in  the  shop. 

Then  on  top  of  that,  when  they  got  their  plane  re¬ 
paired,  it  was  a  lemon,  because  who  wants  a  plane  that  has 
been  in  a  collision  like  that?  Even  as  to  an  automobile, 
you  know  from  your  own  experience,  you  can  have  a  col¬ 
lision  and  the  automobile  may  apparently  be  repaired  per¬ 
fectly  to  the  eye  but,  as  anyone  knows,  as  to  any  car 
which  has  been  a  collision,  you  will  get  less  for  it. 
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We  have  outlined  for  you  in  considerable  detail  the 
actual  damages  suffered  by  Universal — what  they  had  to 
pay  out  of  pocket,  what  they  lost  because  the  Eastern 
pilot  was  not  watching  where  he  was  going,  because  the 
Eastern  pilot,  although  he  knew  this  other  plane  was 
ahead  of  him,  and  should  have  known  he  would  contact 
him  at  that  moment,  just  apparently  disregarded  it. 

Here  is  what  those  damages  were.  We  have  told  you 
in  detail.  I  would  like  to  total  it  up  in  front  of  you  now 
so  that  you  can  see  exactly  what  it  cost  Universal  Airline 
because  of  this  gross  negligence  of  the  Eastern  pilot. 

THE  COURT:  There  is  no  claim  of  gross  negligence. 

MR.  BERNSTEIN :  I  am  sorry,  just  negligence. 

First  you  have  heard  the  testimony  of  the  Butler  &  Dulin 
repair  service,  and  the  bills  were  introduced  in  evi- 
693  dence,  the  invoices,  which  the  defense  has  stipulated 
and  agreed  were  paid.  These  are  the  bills  rendered 
by  an  independent  repair  service  and  these  are  the  bills 
that  -were  paid.  They  are  here  for  your  examination,  if 
you  wish.  Those  bills  totalled — and  you  can  add  the  bills 
when  you  get  them,  the  Butler  &  Dulin  repair  bill — 
$22,107.58.  That  is  the  cost  to  put  that  plane  back  in 
shape.  If  you  will  look  at  the  pictures,  you  can  well 
imagine  why  it  cost  that  amount  of  money.  The  whole 
controlling  element  of  the  plane,  the  pilot  compartment, 
the  instruments,  the  electrical  and  the  radio,  all  the  vital 
gear  that  made  that  plane  go,  was  destroyed. 

And  even  the  plane,  on  top  of  that,  had  to  be  thoroughly 
checked,  the  entire  fuselage  and  the  rest  of  it,  before  the 
Civil  Aeronautics  Authority  would  allow  it  to  be  used.  So 
that  is  what  it  cost  to  put  that  plane  back  in  shape. 

On  that,  incidentally,  you  will  recall  when  the  testimony 
of  the  repairman  was  given,  that  the  rate  charged  by 
Butler  &  Dulin  for  the  labor  charge  was  two  and  a  half 
dollars  an  hour,  and  there  was  some  objection  by  the  de¬ 
fense  and  they  may  suggest  again  in  arguing  to  you  as  to 
whether  that  is  a  fair  and  reasonable  price.  The  mecharic 
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for  Butler  &  Dulin  testified  that  was  the  prevailing  price 
charged  to  such  customers.  In  other  words,  that  $2.50  in¬ 
cluded  the  profit,  and  the  mechanic  testified  that  that 

694  was  a  correct  and  fair  and  reasonable  price. 

You  will  recall  when  the  Eastern  secretary  and 
treasurer  was  on  the  stand  testifying  to  their  repair  costs, 
he  testified  they  did  their  repairs  themselves  and  did  not 
have  to  send  it  out  to  a  mechanic  and  pay  them  and  give 
them  a  profit;  that  they  had  their  own  facilities  and  did  it  in 
their  own  shop,  with  their  own  men.  And  lie  gave  you  the 
figures.  And  when  you  take  the  total  charge  that  was 
given,  and  allocate  it,  it  doesn’t  include  any  profit  to  an 
independent  repair  man ;  but  you  will  find  it  comes  to  $2.42. 
So  they  charged  on  their  own  books,  for  a  plane  repaired 
in  their  own  shops,  $2.42  for  each  man-hour  of  labor,  and 
the  plaintiff,  who  had  to  have  his  plane  repaired  by  an 
independent  repairman,  who  of  course  was  entitled  to  a 
fair  profit,  was  only  charged  $2.50,  only  an  S-cent  differ¬ 
ence.  So  I  think  that  even  from  Eastern’s  own  books  and 
records  you  will  see  that  the  $2.50  charge  per  hour  for 
the  repair  work  by  Butler  &  Dulin  was  no  more  than  a 
reasonable  charge.  That  is  the  first  item,  the  amount 
paid  Butler  &  Dulin. 

The  testimony  has  shown,  and  it  would  be  quite  obvious 
without  testimony,  that  the  21  or  22  passengers  on  that 
Universal  plane  had  to  be  taken  care  of.  The  plane  had 
picked  them  up  in  Newark  and  contracted  to  carry  them 
down  South.  The  plane  was  obligated  to  feed  them  and 
carry  them  on  their  way,  and  the  testimony  has  been 

695  that  there  was  $2,000  spent  to  feed  and  house  21 
passengers  for,  and  the  testimony  was,  about  four 

or  five  days — $2,000  for  21  passengers,  and  then  there 
was  a  crew  of  three  to  be  taken  care  of.  That  is  24 
people  for  four  or  five  days,  $2,000,  about  $100  per  person. 

Then  the  testimony  of  the  plaintiff  further  was  that  a 
plane  had  to  be  sent  up  to  take  these  people  down  to  Miami 
or  Puerto  Rico,  wherever  they  were  going.  So  a  plane 
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was  dispatched  all  the  way  from  Florida,  to  come  up  to 
the  Aberdeen  field  and  pick  up  these  people  and  take  them 
back ;  and  the  testimony  was  that  that  plane,  on  a  mileage 
basis,  with  the  amount  that  had  to  be  flown  to  make  that 
return  trip,  was  at  a  cost  of  $1,500. 

The  testimony  also  shows,  and  I  think  you  can  appreciate 
this,  that  while  this  plane  was  in  repair  there  were  some 
crews  standing  around.  The  plaintiff  had  three  DC-3s, 
and  here  one  of  them  was  knocked  out  and  had  to  go  into 
repair  and  didn’t  come  out  of  repair  until  the  end  of  April; 
it  took  almost  five  months  to  repair  that  plane.  In  the 
meanwhile  there  were  crews  normally  that  would  have 
serviced  that  plane.  They  were  on  the  payroll  and  being 
paid,  but  standing  idle.  The  testimony  has  shown  you  that 
under  Civil  Aeronautics  regulations,  the  crew  of  a  plane 
can  only  fly  100  hours  a  month.  They  will  not  permit  them 
to  fly  any  more.  That  is  for  safety  purposes.  But 
696  the  airplane  they  fly  is  normally  utilized  through¬ 
out  the  month.  So  there  are  crews  that  rotate  in 
operating  this  plane  so  that  no  single  crew  operates  more 
than  100  hours  in  a  given  month.  The  testimony  showed 
there  were  three  crews  per  plane  on  the  average,  so  that 
the  plane  could  be  used  300  hours  a  month,  but  by  each 
one  only  100  hours. 

The  testimony  has  shown  that  those  crews  were  paid 
$1200  per  crew  per  month,  the  pilot  getting  around  $600 
and  the  co-pilot  receiving  a  substantial  salary,  and  the 
stewardess,  collectively  the  three  of  them  receiving  pay 
of  $300  per  month.  So  that  three  crews  standing  idle  for 
that  plane,  in  any  given  month,  would  have  cost  and  did 
cost  the  plaintiff  $3600;  and  those  crews  were  idle  from 
December  19,  until,  as  the  testimony  shows,  the  first  of 
February,  almost  a  month  and  a  half  that  the  crews  stood 
idle  and  were  being  paid  at  the  rate  of  $3600  per  month. 
So  that  at  a  month  and  a  half  you  get  a  total  of  $5,400  in 
pay  for  the  crews  that  could  not  work  because  this  plane 
was  in  repair. 
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Then,  the  plaintiff  had  his  business  to  carry  on.  You 
have  heard  from  the  mouth  of  the  secretary-treasurer  of 
Eastern  that  the  winter  months  of  that  year,  at  the  end  of 
1946  and  the  beginning  of  1947,  that  business  increased 
over  the  fall  months.  And  when  I  asked  him  why,  whether 
the  Florida  traffic  accounted  for  that,  he  admitted  that 
that  partially  accounted  for  the  increased  traffic  that 

697  Eastern  carried. 

So  the  plaintiff’s  principal  business,  the  testimony 
shows,  was  carrying  people  on  the  East  Coast  route.  The 
plaintiff  had  to  carry  traffic  coming  to  it,  and  so  it  went 
out,  as  you  have  been  told,  it  went  out  and  tried  to  hire 
other  planes,  just  like  you  might  charter  an  automobile ;  it 
went  out  and  rented  airplanes  which  it  used  in  place  of 
its  own  while  it  was  in  the  repair  shops. 

There  was  introduced  in  evidence,  and  they  are  here  for 
your  study,  if  you  wish  to  look  at  them,  a  series  of  checks, 
and  they  are  all  dated  in  December  and  January.  It  was 
testified  they  were  in  payment  for  the  rental  of  those  air¬ 
planes,  and  those  checks  total  you  will  find — and  you  can 
add  them  up  yourselves — some  $13,200.  $13,200  was  actu¬ 
ally  paid  out  by  the  plaintiff  for  airplanes  to  be  used 
during  the  period  while  its  own  plane  was  being  repaired, 
to  carry  the  traffic  that  was  coming  to  it. 

Incidentally,  on  that  the  testimony  showed  that  when  a 
plane  is  rented  like  that,  under  these  conditions,  and  when 
these  planes  were  rented,  the  crew  went  with  the  plane. 
That  is,  if  they  went  to  a  place  that  had  an  airplane  to 
rent,  and  they  rented  it  to  them,  that  fellow  furnished  the 
crew,  and  so  the  Universal  Airline  crews  could  not  oper¬ 
ate  the  plane.  The  crew  that  came  with  it  operated  the 
plane.  That  is  why  the  Universal’s  own  crews  stood 
idle. 

698  So  that  the  $13,200  was  for  the  plane  and  the  per¬ 
sonnel  to  operate  the  plane  during  the  period  when 

the  Universal  plane  was  itself  in  repair. 

Those  are  the  figures,  and  that  is — I  hope  my  arith- 
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metic  is  not  too  bad;  I  get  $44,207 — that  is  what  it  cost 
Universal  Airline  because  the  Eastern  pilot  was  not  watch¬ 
ing  what  he  was  doing. 

i  That  is  what  it  cost  Universal  Airline  because  the  East¬ 
ern  pilot,  although  he  knew  our  plane  was  ahead  of  him, 
apparently  paid  no  attention  and  didn’t  calculate  when 
he  was  going  to  meet  it 

It  cost  $44,207,  and  that  is  not  all.  You  have  heard 
from  Captain  Yandell — and  I  say  as  a  matter  of  common 
experience  you  know  this  with  your  own  automobiles — 
that  even  though  that  plane  that  was  in  this  crash,  the 
plane  of  Universal’s,  was  put  back  in  shape,  so  that  to 
the  eye  it  was  perfect  again,  even  though  all  necessary 
repairs  were  made  to  that  plane,  when  anyone  looked  at 
the  record — and  they  have  to  look  at  the  record  when 
they  want  to  purchase — they  would  look  at  the  record  and 
find  that  that  plane  was  in  a  collision,  so  that  it  was  a 
“lemon”  for  which  they  would  have  had  to  pay  less. 
So  even  when  you  get  this  figure,  you  would  have  to  con¬ 
sider  the  depreciation  that  had  been  suffered  by  this 
plane  by  reason  of  the  accident,  even  though  it  was  put 
back  in  shape  completely. 

699  There  is  one  further  element.  Mr.  Galiher  will 
come  up  here,  I  am  sure,  and  try  and  convince  you 
that  this  Eastern  plane  was  at  230  degrees  and  that  we 
could  not  have  been  at  255  or  260,  as  we  said,  but  we  must 
have  been  at  300. 

You  already  realize  our  plane  couldn’t  catch  up  to  theirs, 
and  that  the  co-pilot  couldn’t  see  that  plane.  There  is  one 
further  factor;  it  occurred  a  number  of  days  ago.  It 
may  be  faint  in  your  recollection,  but  I  think  you  will 
think  about  it  and  you  will  recall  that  when  Captain 
Norris  gave  his  testimony,  “by  deposition,  that  he  said 
that  after  the  plane  had  landed,  after  the  Universal 
plane  had  landed  at  Phillips  Field,  the  next  morning  he 
went  to  the  plane  with  the  CAA  man  and  looked  it  over 
to  see  what  the  damage  was  like,  and  he  went  up  to  the 
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instrument  panel  and  looked  and  he  said  the  instruments, 
the  best  way  he  could  describe  it,  that  the  instruments 
were  frozen.  I  think  some  of  you  may  have  had  that  ex¬ 
perience  with  an  automobile  in  a  crash,  where  the  speed¬ 
ometer  or  some  instrument  or  the  clock  would  stop  at  the 
moment  when  the  impact  occurred.  He  described  it  as 
frozen.  He  said  the  instruments  appeared  to  be  frozen, 
and  looked  at  the  gyrocompass.  Some  of  you  may  know 
what  a  gyrocompass  is.  It  is  an  airplane  compass  that  is 
supposed  always  to  maintain  true  bearings,  and  that  com¬ 
pass  is  the  compass  the  pilot  uses  to  tell  where  he  is 
going.  It  is  used  on  ships  and  airplanes. 

700  He  said  when  he  looked  at  the  face  of  this  gyro¬ 
compass  the  next  morning,  and  when  the  inspector 
for  Civil  Aeronautics  wiped  the  fuel  oil  clear  that  had 
been  covering  it,  the  indicator  was  pointed  at  260  and 
appeared  to  have  been  frozen  there. 

In  other  words,  what  apparently  happened,  at  the  mo¬ 
ment  of  impact,  when  all  the  instruments  were  jumbled, 
destroyed  and  torn  out,  in  the  pilot’s  compartment  of  the 
DC-3,  when  that  happened,  this  compass  pointing  in  the 
direction  of  the  DC-3  was  stopped  right  there,  and  the 
fuel  oil  covered  it  there.  The  next  morning,  there  was  the 
arrow  pointing  to  260,  confirming  the  fact  that  the  DC-3 
was  on  course  headed  for  Baltimore,  for  the  Baltimore 
intersection,  exactly  what  it  should  have  been  doing,  when 
the  DC-4  came  up  behind  it,  overtook  it  and  collided  with 
the  Universal  plane. 

If  Your  Honor  please,  I  will  reserve  the  rest  of  my 
time  for  rebuttal. 

THE  COURT:  I  will  take  a  five-minute  recess.  The 
jurors  will  be  excused  for  five  minutes. 

MR.  BERNSTEIN:  Did  Your  Honor  note  how  long 
I  had  taken? 

THE  COURT :  You  had  taken  within  three  minutes  of 
an  hour. 

MR.  BERNSTEIN :  I  thought  it  was  about  an  hour. 
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(Following  the  recess :) 

701  THE  COURT :  Proceed,  Mr.  Galiher. 

Argument  in  Behalf  of  Defendant. 

MR.  GALIHER:  May  it  please  the  Court,  ladies  and 
gentlemen  of  the  jury,  this  case  has  consumed  a  lot  of 
time  and,  as  Mr.  Bernstein  has  said,  probably  the  many 
phases  of  it,  objections  taken  by  himself  or  by  myself, 
may  have  irritated  you  and  you  may  have  wondered  why 
that  was  done.  I  am  sure  from  my  standpoint  and  I  am 
sure  from  Mr.  Bernstein’s  standpoint  that  everything  we 
have  done  here  has  been  in  the  zeal  of  our  respective 
clients’  causes,  and  not  with  any  idea  or  intention  of 
delaying  this  case. 

May  I  tell  you  that  I  appreciate  the  interest  that  you 
haye  shown  in  this  case  at  all  times,  from  the  very 
beginning.  I  am  sure  that  every  bit  of  evidence  and 
testimony  that  has  come  from  that  witness  stand  has  been 
digested  by  you.  You  may  have  difficulty  in  understand¬ 
ing  many  of  the  technical  terms;  I  know  I  did,  and  Mr. 
Bernstein  must  have.  But  I  do  appreciate  the  consider¬ 
ation  that  you  have  given  to  this  case. 

You  will  recall  at  the  outset,  when  Mr.  Bernstein  told 
you  what  he  was  going  to  prove,  and  I  told  you  what  we 
expected  to  prove.  Many  of  the  issues  in  this  case  since 
that  time  been  narrowed ;  but  I  believe  you  will  recall  that 
Mr.  Bernstein  told  you  unequivocally  that  he  was  expect¬ 
ing  to  show  you — and  I  believe  he  may  have  even  demon¬ 
strated  by  his  hands,  in  his  opening  statement,  that 

702  he  expected  to  show  you  that  our  plane  left  15  min¬ 
utes  after  his  plane,  that  we  caught  up  with  it,  at  the 

place  where  the  accident  occurred,  and  we  just  ran  right 
into  it — ran  right  over  it. 

Now,  members  of  the  jury,  today  is  the  first  time  he  has 
changed  his  ideas  concerning  that,  because  now  he  says, 
and  he  demonstrated  a  little  while  ago,  he  said  we  made 
a  left  turn.  He  doesn’t  say  we  just  ran  right  over  him, 
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you  remember,  as  he  told  you  he  was  going  to  prove ;  and, 
of  course,  he  realized  why  not,  because  there  is  no  damage 
to  that  tail  of  the  plane,  on  the  DC-3. 

So  now  he  says  that  we  didn’t  come  along  and  run  right 
over  him;  we  came  along  and  we  made  a  left  turn.  Now, 
why  did  he  do  that?  Because  the  one  totally  disinterested 
person  who  has  testified  here,  the  Mr.  Berman  of  the  Civil 
Aeronautics  Board,  the  experienced,  capable,  aeronautical 
engineer,  had  demonstrated  positively  that  the  accident 
couldn’t  have  happened  in  the  way  the  plaintiffs  contended 
at  the  very  beginning. 

Members  of  the  jury,  I  will  come  back  to  that  in  a 
minute.  Let  me,  since  Mr.  Bernstein  concluded  with  a  dis¬ 
cussion  of  the  damages  that  his  client  suffered,  and  while 
that  is  fresh  in  your  mind,  may  I  first  address  myself  to 
that,  not  because  I  think  there  is  responsibility  so  far 
as  my  client  is  concerned,  but  due  to  the  fact  that  there 
were  two  phases  of  the  case,  one  the  question  of  re- 
703  sponsibility  and,  secondly,  the  question  of  the  phase 
of  damage. 

Like  Universal  Airline,  my  client,  Eastern  Air  Lines, 
also  has  a  counterclaim  here  for  its  damages.  So  may  I 
for  several  minutes,  address  myself  to  that? 

Mr.  Bernstein  has  shown  you  invoices  which  he  has  told 
you  total  $22,107.  There  is  no  question  but  that  this  firm 
of  Butler  &  Dulin  up  in  Pennsylvania  was  paid  for  the 
repairs,  and  you  have  heard  Mr.  Richter,  who  came  down 
here  and  took  the  stand  and  testified,  say  that  this  was 
the  work  done,  as  far  as  he  could  recall.  But  you  will 
recall  that  he  told  you  he  had  never  seen  these  invoices 
until  just  a  few  days  before  his  deposition,  which  was 
taken  about  two  or  three  weeks  ago.  So  a  great  deal  of 
this  he  was  trying  to  give  you  from  memory. 

And  right  there,  members  of  the  jury,  Mr.  Bernstein 
concluded  by  some  reference  to  the  controls  being  frozen. 
Don’t  you  think,  if  there  was  anything  wrong,  not  the 
controls,  but  that  instrument  he  said  was  ‘  covered  by 
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oil,  don't  you  think  he  would  develop  by  the  mechanic 
that  phase  of  this  case,  if  any  repairs  were  necessary  or 
anything  was  found  to  be  wrong  with  that  instrument, 
which  would  have  indicated  if,  as  he  says,  it  stopped  at 
250  or  260  T 

You  will  recall  the  Court  did  not  permit  the  introduction 
of  the  damage  with  respect  to  the  propellers  on  this 

i  $22,000  item  Mr.  Bernstein  has  put  on  the  board. 

704  So  Mr.  Bernstein  called  the  experienced  Captain 
Yandell  to  the  witness  stand  to  prove  to  you  the 

cost  of  these  propellers. 

Captain  Yandell,  instead  of  being  able  to  answer  his 
question,  although  you  recall  he  said,  “I  can  tell  you 
wrhat  the  cost  of  those  propellers  was,”  then  Mr.  Bern¬ 
stein  wanted  to  hand  this  up  to  him,  because  there  are 
itemized  costs  here. 

That  w*as  perfectly  proper  on  Mr.  Bernstein’s  part; 
please  do  not  misunderstand  me.  But  when  Captain  Yan¬ 
dell  didn’t  see  these,  he  told  you,  i ‘Well,  propellers,  if 
second-hand  should  cost  $1500;  if  brand  new,  they  should 
cost  $5,000.” 

And  yet  when  you  look  at  this  statement  here,  you  see 
that  the  total  cost  listed  is  only  $250,  $383  and  $100 — and 
$100  is  for  carrying  propellers  to  the  place  where  they 
were  to  be  installed. 

Then  Mr.  Bernstein  got  down  to  these  other  items.  May 
I  tell  you  at  this  time  that  one  of  the  issues  which  has 
now  been  stricken  out  of  the  case  is  any  claim  on  their 
part  for  loss  of  revenue  as  a  result  of  the  accident  which 
occurred  on  December  19,  1946.  You  may  have  wondered 
why  Mr.  Bernstein  did  not  put  a  figure  for  that  on  the 
board. 

All  of  those  other  items,  members  of  the  jury,  are  proven 
by  the  testimony  of  Mr.  Rothman.  The  Court  wdll  tell  you 
that  it  is  not  up  to  the  defendant  to  disprove  the  plain¬ 
tiff’s  claims  as  to  damages,  but  it  is  up  to  the 

705  plaintiff  to  prove  his  case  and  his  claims,  both  as 
to  negligence  and  to  damage,  by  a  preponderance 
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of  the  evidence,  just  as  it  is  our  duty  with  respect  to  the 
claims  of  Eastern  Air  Lines  to  prove  our  claim  by  a  pre¬ 
ponderance  of  the  evidence,  both  as  to  negligence  and 
damage. 

Now,  Mr.  Rothman  is  the  only  person  who  has  taken 
the  stand  and  given  you  testimony  with  respect  to  these 
damages  which  I  am  now  coming  to.  Captain  Yandell, 
according  to  his  testimony  and  the  testimony  of  Mr. 
Rothman,  and  counsel,  was  associated  with  this  company 
from  the  time  it  came  into  existence  in  March,  1946,  until 
in  February,  1947,  when  it  quit  operating.  And  certainly 
if  what  Mr.  Rothman  is  telling  you  about  those  other 
items  is  correct,  don’t  you  think  Captain  Yandell,  who 
has  been  here  throughout  the  trial  and  has  taken  the  stand 
on  three  different  occasions,  would  be  able  to  take  the 
stand  and  corroborate  those  items? 

Let  us  take,  for  instance,  he  says  after  the  accident 
they  incurred  expenses  of  $3,500  in  taking  care  of  pas¬ 
sengers  and  in  furnishing  other  transportation.  I  wouldn ’t 
contend  for  one  minute,  members  of  the  jury,  that  they 
didn’t  incur  expenses.  But  Mr.  Rothman  told  you  ho  had 
all  those  records  and  he  had  them  for  seven  or  eight 
months  after  this  suit  was  filed.  Then  why  didn’t  he  keep 
those  records,  particularly  where  they  had  filed  a  claim 
against  Eastern  Air  Lines  and  had  sued  us  for  dam¬ 
ages? 

706  Why  is  it,  members  of  the  jury,  that  the  only 
record  he  has,  which  wasn’t  even  exhibited  to  you, 
only  goes  up  to  October  31,  1946? 

And  in  that  connection,  members  of  the  jury,  you  will 
remember  that  when  he  came  to  the  question  of  charters, 
these  checks  were  introduced  into  evidence.  Now,  mem¬ 
bers  of  the  jury,  I  won’t  take  the  time  to  pass  them 
around.  You  will  recall,  just  as  I  do,  that  these  checks 
were  for  payments  in  December,  1946,  and  January  of 
1947;  and  Mr.  Rothman  contends  that  it  was  necessary 
after  this  accident,  members  of  the  jury,  to  go  out  and 
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charter  planes  to  take  care  of  all  this  business  that  they 
had.  He  turned  these  over  to  counsel.  Why  didn’t  he  turn 
those  other  records  over  to  his  counsel! 

I  think,  members  of  the  jury,  the  reason  is  obvious. 
They  would  not  have  supported  his  claim.  He  told  you 
about  his  brother  helping  to  keep  books.  He  mentioned 
the  name  of  a  lady  or  a  man  named  Moreny,  and  he 
mentioned  the  name  of  a  man  named  Tracy,  all  of  whom 
were  in  his  employ;  and  remember  he  said  he  was  away 
half  the  time  during  certain  of  the  periods  there  and 
they  haven’t  certain  books. 

Why  didn’t  he  bring  those  people  here?  His  counsel 
will  say,  “We  were  out  of  business.”  Well,  his  brother 
is  still  available.  His  brother  is  an  accountant,  just  as  is 
Mr.  Rothman.  He  has  made  no  showing  to  you  ladies  and 
gentlemen  that  any  of  these  people  are  unavailable. 
707  Now,  do  you  recall  that  when  I  asked  him  on 
cross  examination  if  he  could  tell  us  the  date  that 
any  of  these  payments  represented,  the  date  he  was  sup¬ 
posed  to  have  rented  this  plane,  he  could  not  give  us  any 
dates;  he  could  recall  one  incident  where  he  did  have  a 
charter  to  Barranquilla,  Colombia.  That  was  the  only  one 
of  these  items  he  ever  mentioned,  and  he  was  unable  to 
tell  us  the  date  of  that  and  what,  if  any,  profit  was  made. 

These  charters,  I  respectfully  submit  to  you,  if  they 
had  got  around  to  paying  them  in  December  and  the 
first  part  of  January,  probably  were  for  periods  before 
this  accident.  And  couldn’t  he  call  some  of  these  people 
or  take  their  depositions  and  let  them  bring  their  books? 
They  might  keep  their  books.  They  might  be  able  to  tell 
us  what  this  is  for. 

And  why  was  it,  members  of  the  jury,  that  it  was  even 
necessary  for  him  to  charter  any  airplanes  whatsoever? 
Because  in  his  own  testimony  he  tells  us  that  within  a 
few  days  after  this  accident  he  sells  a  DC-3,  his  company, 
and  a  Lockheed  Lodestar. 
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MB.  BERNSTEIN:  If  Your  Honor  please,  there  was 
no  such  testimony. 

MB.  GALIHER :  I  will  read  it  to  you. 

MR.  BERNSTEIN :  I  will  appreciate  it  if  you  will. 

MR.  GALIHER:  Yes,  sir;  I  will  be  very  happy 

708  to  do  so — at  page  58 : 

“Question:  Did  you  sell  any  airplanes  during 
January  of  1947  which  had  belonged  to  the  company? 

“Answer:  Yes,  sir. 

1  ‘  Question :  What  planes  did  you  sell  ? 

‘  *  Answer :  I  believe  we  sold  a  DC-3. 

‘  *  Question :  You  sold  a  DC-3  ? 

“Answer:  Yes,  sir;  and  also  a  Lockheed. 

“Question:  And  that  was  one  of  the  planes  you  had 
been  using  on  these  charter  trips — 

“Answer:  Yes,  sir.’  ’ 

MR.  BERNSTEIN :  When  was  that? 

MR.  GALIHER :  January,  1947. 

MR.  BERNSTEIN:  Did  he  say  when  in  January? 

MR.  GALIHER:  So,  members  of  the  jury,  why  was  it 
necessary  to  charter  planes  when  they  had  so  little  use 
for  the  planes  they  had  that  less  than  a  month  after  the 
accident  they  sold  a  DC-3? 

Captain  Yandell  and  Mr.  Rothman  have  told  you  that 
there  was  such  a  shortage  of  planes  that  it  was  necessary. 
Now  I  respectfully  submit  to  you,  members  of  the  jury, 
is  it  fair  to  contend  on  the  one  hand  that  you  have  to  hire 
planes — and  that  is  the  $13,200  item  down  on  the  board 
there — and  then  within  a  month  after  an  accident  go  out 
and  sell  two  planes  ?  I  say  the  reason  is  obvious. 

709  This  company  was  only  in  existence  from  March 
until  some  time  in  February,  1947.  Their  business 

did  not  warrant  these  airplanes,  or  they  would  not  have 
sold  these  planes  that  I  have  indicated  to  you  they  did 
and  as  Mr.  Bernstein  has  now  seen  his  client  testified  to. 

And  may  I  say  also  in  that  connection  that  Mr.  Rothman 
is  the  interested  party  in  this  case — the  interested  party. 
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He  is  not  just  the  officer  of  an  airline.  He  bought  the 
right  to  maintain  this  action.  You  will  recall  that  he  told 
you  he  paid  $7,500  and  some  other  considerations,  with 
somebody  else,  with  some  other  interests.  And  there 
again,  where  are  these  other  interests,  with  whom  be 
could  very  easily  corroborate  those  things  with?  They  are 
not  here  today. 

Then  Mr.  Bernstein  has  told  you  that  here  is  an  item 
oi*  $5,400,  representing  additional  crews.  That  expense 
was  incurred  by  the  company  while  their  plane  was  in 
repair. 

Members  of  the  jury,  Mr.  Norris,  their  own  pilot,  has 
testified,  within  a  couple  of  days  he  was  back  to  work, 
following  the  accident.  Yet  Mr.  Rothman  tells  you,  “Our 
crews  were  idle.,, 

And  let  me  show  you  that  in  his  testimony,  if  I  may — 
and  I  am  reading  from  the  deposition  which  Mr.  Bernstein 
has  offered  here  in  evidence,  on  page  49.  This  is  the 
deposition  of  Mr.  Henry  Norris,  his  pilot: 

“Question:  After  the  accident,  when  did  you 
710  next  operate  a  plane  for  the  company  ? 

“Answer:  After  the  pre-hearing  in  Washington, 
if  I  may  term  it  such,  we  were  picked  up  by  another  com¬ 
pany  plane  at  Phillips  Field  and  proceeded  to  Miami,  at 
which  place  both  Harvey  and  myself  took  new  physicals, 
passed  them,  and  I  believe  there  was  a  relatively  short 
period  of  time  after  that  that  I  was  back  flying  the  line 
again. 

“Question:  How  about  Harvey;  was  he  back  also? 

“Answer:  Yes.” 

So,  members  of  the  jury,  why  did  this  pilot  tell  you  he 
was  back  within  a  relatively  short  period?  And  I  respect¬ 
fully  submit  that  would  be  only  several  days.  Why  did  he 
tell  you  that  if  he  was  not?  And  if  it  was  any  longer, 
it  would  have  been  brought  out,  because  this  was  there  in 
the  deposition  which  they  have  offered  into  evidence  and 
for  which  they  vouch. 
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There  again  is  the  question  of  records.  Everything 
Mr.  Rothman  has  told  you  could  be  proven  by  these  rec¬ 
ords.  So,  members  of  the  jury,  as  to  the  question  of 
these  losses  here,  I  respectfully  submit  that  not  only  has 
there  been  no  satisfactory  showing,  but  there  has  been  a 
complete  lack  of  showing  of  damage  claimed  to  have  been 
incurred  by  Mr.  Rothman,  in  connection  with  his  claim. 

I  will  take  about  one  minute  to  give  you  the  East- 
711  ern  Air  Lines  claim,  about  which  there  apparently 
is  not  much  question,  at  least  as  to  the  amount.  Mr. 
Bernstein,  of  course,  seriously  questions  our  right  to  re¬ 
cover. 

We  have  shown  you,  members  of  the  jury,  there  was 
approximately  over  1700  man-hours  here ;  and  you  will  re¬ 
call  Mr.  Warren  Moore  of  the  company  added  in  the  cost 
of  supervision  and  the  cost  of  overhead,  which  Mr.  Bern¬ 
stein’s  repairman  did,  as  you  will  recall.  There  was  300 
man-hours,  and  they  said  time  and  a  half  and  other  time, 
overtime.  I  will  simply  give  to  you  the  fact  that  that 
item  for  labor  on  this  particular  job  was  $4,074.60,  which 
I  will  put  on  the  board  down  in  the  claim  here.  The  parts 
that  went  into  this  job,  members  of  the  jury,  amounted 
to  $1,692.05.  I  will  put  that  figure  down. 

There  was  another  item  of  material  from  the  stockroom, 
$34.47. 

Then  you  will  recall  the  seven  mechanics  that  had  to 
come  to  Washington  to  repair  the  plane,  because  of  the 
fact  that  there  wasn’t  adequate  personnel  here.  That 
amounted  to  $1,137.70. 

Then  the  cost  of  transporting  these  parts  from  the 
Douglas  Aircraft  Company  in  California  amounted  to 
$143.30. 

That  completely  covers  the  items  for  the  hours  that 
went  into  this  particular  job,  and  the  cost  of  the  materials 
that  were  involved. 

And  Mr.  Moore  told  you  the  estimate,  the  loss  of 
revenue  on  this  plane.  It  was  in  repair  from  De- 
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cember  19,  1946,  until  January  10,  1947.  He  showed  you 
a  loss  of  revenue  of  approximately  $25,000  for  the  period 
of  December,  and  a  figure  of  approximately  $19,000  in 
January,  up  until  the  time  this  plane  came  back  into  serv¬ 
ice;  so  that  is  approximately  $44,000. 

So  you  see,  as  far  as  Eastern  is  concerned,  we  have  a 
claim  for  damages  as  a  result  of  this  accident  in  the 
neighborhood  of  $50,000. 

The  Court  will  tell  you  that  the  burden  of  proof  is  on 
the  plaintiff,  and  that  is  true  as  to  us  just  as  it  is  with 
respect  to  their  claim.  They  must  prove  their  claim,  both 
as  to  negligence  and  damage  against  us,  by  a  fair  pre¬ 
ponderance  of  the  evidence;  and  we  must  likewise  prove 
our  claim  against  them  by  a  fair  preponderance  of  the  evi¬ 
dence. 

The  figures  I  put  on  the  board,  or  the  figures  Mr.  Bern¬ 
stein  puts  on  the  board,  have  no  bearing  other  than  to 
assist  you  in  recalling  to  your  minds  what  some  of  the 
witnesses  have  testified  to. 

If  you  find,  after  all  of  the  evidence,  that  neither  one 
of  us  has  made  out  a  claim  as  to  negligence  or  as  to 
damages,  then  under  His  Honor’s  instructions,  as  he  will 
give  you,  neither  one  of  us  will  be  able  to  recover  against 
the  other.  But  I  respectfully  submit  that  when  you 
713  take  all  the  evidence  in  this  case  under  consider¬ 
ation,  you  will  reach  the  conclusion  that  we  have 
proven  our  case  by  a  fair  preponderance  of  the  evidence. 

There  was  one  other  item  about  Mr.  Bernstein’s  proof 
which  I  didn’t  comment  on,  and  that  is  that  he  told  you 
their  plane  was  not  as  valuable  after  the  accident  as  it  was 
before.  I  don’t  know  of  any  evidence  he  has  offered  to 
substantiate  that.  Mr.  Richter  told  you  that  when  his  com¬ 
pany  finished  with  the  plane,  it  was  back  in  first  class  con¬ 
dition,  except  for  the  installation  of  the  propellers,  just 
the  way  it  had  been  before  the  accident. 

Now,  members  of  the  jury,  I  will  get  down  now  to  this 
question  of  liability.  I  was  hoping  Mr.  Bernstein  would 
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leave  that  diagram  on  the  board,  but  he  did  not ;  and,  if  I 
may,  may  I  please  turn  this  around?  Suppose  in  discuss¬ 
ing  that,  members  of  the  jury,  if  I  may,  that  I  touch  upon 
some  of  the  things  he  has  said  to  you  first.  As  I  told  you 
at  the  outset,  members  of  the  jury,  there  is  no  question 
here  but  that  their  plane  left  Newark  15  minutes  before 
our  plane.  There  is  no  question  but  that  their  plane  was 
a  plane  that  was  moving  slower  than  our  plane.  But  there 
is  a  very  serious  as  to  everything  else  that  Mr.  Bern¬ 
stein  has  pointed  out  to  you.  It  is  just  like,  under  some 
circumstances,  an  automobile  collision.  The  fact  that  one 
automobile  may  have  been  going  faster  than  an- 
714  other,  the  fact  that  one  automobile  may  be  on  one 
street  and  the  other  on  another  street,  doesn’t  in¬ 
dicate,  without  considering  the  actual  facts  and  circum¬ 
stances,  that  one  or  the  other  is  responsible,  because  he 
happened  to  be  on  a  certain  street  or  he  happened  to  be 
going  at  a  certain  speed.  The  question  is,  what  is  the 
proximate  cause  of  that  accident. 

Now,  members  of  the  jury,  as  all  of  our  experts  on  air¬ 
planes  have  indicated  to  you,  there  is  an  airway  which 
runs  down  in  the  vicinity  of  Philadelphia,  where,  as  Mr. 
Bernstein  has  indicated,  it  makes  a  bend,  and  then  there 
is  another  heading  to  Washington.  That  airway,  members 
of  the  jury,  is  10  miles  wide.  It  isn’t  like  a  narrow  street, 
coming  back  to  the  situation  with  respect  to  automobiles; 
and  to  say  that  because  an  airplane  left  first,  coming  down 
this  10-mile  wide  airway,  and  because  they  were  both  sup¬ 
posed  to  follow  the  same  headings,  that  because  an  acci¬ 
dent  occurred,  we  must  have  overtaken  them,  I  submit  to 
you  is  not  reasonable  to  assume.  And  Mr.  Bernstein  is 
asking  you  to  assume  those  things,  members  of  the  jury, 
because  his  pilot  and  the  co-pilot  never  saw  our  plane 
before,  during,  or  after  the  accident.  So  unless  he  can 
substantiate  the  fact,  and  the  reason  for  his  pilots  not  see¬ 
ing  our  plane,  as  being  due  to  the  fact  that  they  left  first,  he 
may  find  himself  in  a  position  where  you  ladies  and  gentle- 


280 


men  of  the  jury  will  conclude,  as  I  believe  the  evi- 

715  dence  will  show  you,  that  they  were  the  one  who  were 
not  keeping  the  proper  lookout,  and  they  did  nothing 

to  avoid  this  accident,  and  that  is  whv  it  happened  the  way 
it  did. 

Mr.  Bernstein,  may  I  have  that  certified  copy  of  the 
regulations? 

MR.  BERNSTEIN :  I  think  the  Court  has  it. 

MR.  GALIHER:  May  I  have  that,  if  Your  Honor 
please? 

In  that  connection,  may  I  at  this  time  again  remind  you 
of  several  of  these  regulations  which  have  been  introduced 
into  evidence,  which  have  been  read  to  you  once — 

“When  two  aircraft  are  on  crossing  courses  at  approxi¬ 
mately  the  same  altitude,  the  aircraft  on  the  left  shall 

give  way.” 

I  will  also  read  Mr.  Bernstein’s  regulation,  so  there  will 
be  no  question  that  I  am  giving  to  you — 

THE  COURT:  I  think  these  regulations  are  neither 
yours  nor  Mr.  Bernstein’s. 

MR.  GALIHER :  Excuse  me,  Your  Honor.  I  meant  to 
say  the  other  he  had  read — 

“An  overtaken  aircraft  has  the  right  of  way  and  the 
overtaking  aircraft,  whether  climbing,  descending,  or  in 
level  flight  shall  alter  its  course  to  the  right.” 

Aircraft  shall  be  flown  at  least  500  feet  apart  except 
bv  prearrangement  of  the  pilots  in  command  of  the  air¬ 
craft.” 

716  As  you  will  recall,  this  was  a  designated  airway; 
and  this  regulation  reads : 

“Aircraft  operating  along  a  designated  airway  shall 
be  flown  to  the  right  of  the  center  line  of  such  airway, 
unless  otherwise  authorized  by  a  Control  Center  or  Con¬ 
trol  Tower.” 

That  means,  members  of  the  jury — and,  incidentally,  I 
neglected  to  tell  you  one  important  thing  about  that. 
These  are  Instrument  Flight  Rules,  this  last  one  I  read 
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to  you;  and  you  will  recall  that  the  Universal  Airline’s 
plane  was  flying  under  an  Instrument  Flight  Plan  which 
had  been  granted  it.  So  they  were  duty  bound,  under  that 
regulation,  to  be  flying  to  the  right-hand  side  of  this  air¬ 
way. 

Now,  Mr.  Bernstein  has  told  you,  and  many  of  the  wit¬ 
nesses  have  indicated  for  you,  with  respect  to  where  this 
accident  occurred,  and  you  will  find,  I  respectfully  submit 
to  you,  that  this  accident  did  not  occur  at  the  right-hand 
side  of  this  airway,  but  occurred  nearer  to  the  left-hand 
side  of  the  airway,  because,  as  you  see,  you  may  have 
noticed  there  was  some  reference  to  Conowingo  Dam,  and 
the  fact  that  the  pilot  could  see  a  dam  two  or  three  miles 
on  his  right.  And  I  submit  to  you  that  while  Mr.  Bern¬ 
stein  will  tell  you  that  indicates  the  accident  occurred  right 
in  the  middle  of  the  airway,  it  actually  occurred  to  the  left 
of  the  middle  of  the  airway. 

717  Mr.  Bernstein  has  told  you  that  pictures  don't  lie, 
and  I  certainly  agree  with  that,  particularly  pictures 
which  were  taken  at  the  request  of  Mr.  Berman  of  the  Civil 
Aeronautics  Board,  who  went  out  to  make  his  observa¬ 
tion  and  an  inspection  to  determine,  as  you  will  recall,  he 
said,  the  angle  of  collision.  Now,  he  told  you,  consider¬ 
ing  these  pictures,  and  let  me  call  your  attention  to  some¬ 
thing  that  he  said  with  respect  to  where  the  damage  was 
on  these  planes.  In  testifying  as  to  where  the  damage 
was  on  the  Eastern  Air  Lines  plane,  he  made  the  state¬ 
ment  that  it  was  on  the  left-hand  side  of  the  rear  end  of 
the  fuselage  of  the  DC-4,  in  front  of  the  impendage,  and 
including  the  tail  skid  assembly  section. 

MR.  BERNSTEIN :  If  Your  Honor  please,  Mr.  Galiher 
is  not  reading  from  his  testimony  yesterday. 

THE  COURT :  Then  I  sustain  the  objection. 

MR.  GALIHER :  I  would  like  the  jury  to  refer  to  it. 

THE  COURT:  I  sustain  the  objection  on  that  ground. 

MR.  GALIHER:  He  testified  yesterday  exactly  what 
I  have  said,  that  the  damage  extended  from  the  left  side 
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of  the  DC-4  over  to  the  right  side.  He  told  you  he  meas¬ 
ured  that  angle  of  43  degrees,  from  the  longitudinal  axis 
running  along  the — in  other  words,  he  took  a  measure¬ 
ment,  the  scrape  or  scratch  you  see  in  that  photograph, 
members  of  the  jury,  which  runs  43  degrees  to  the  hull 
of  the  plane  itself. 

Here  is  counsel’s  picture.  Mr.  Berman,  as  you  re- 

718  call,  had  this  photograph  taken,  too,  and  told  you 
he  had  photographs  taken  of  both  planes.  And  he 

told  you  that  the  damage  on  this  plane  was  from  the  right 
to  the  left-hand  side. 

MR.  BERNSTEIN:  If  Your  Honor  please,  Mr.  Ber¬ 
man  did  not  testify  he  had  these  pictures  taken.  They 
were  taken  by  the  mechanics.  I  think  Mr.  Galiher  ought 
to  stick  to  the  testimony  in  this  case. 

MR.  GALIHER:  I  said  he  had  photographs  taken.  I 
« assumed  this  was  one  of  them. 

MR.  BERNSTEIN :  This  is  the  one  taken  by  the  me- 
;hanic. 

MR.  GALIHER:  Then  where  are  the  pictures  he  had 
taken? 

MR.  BERNSTEIN:  Here. 

MR.  GALIHER :  Oh,  excuse  me. 

Here  is  one  he  had  taken;  they  were  introduced.  He 
said  the  damage  ran  from  this  right-hand  window — and 
you  will  remember  he  said  it  was  spider-webbed,  and  he 
explained  to  you  what  he  meant  by  spider-webbed — from 
right  to  left. 

Your  Honor,  I  am  having  trouble  keeping  all  these 
documents  straight.  Excuse  me. 

Mr.  Bernstein  has  told  you  that  the  fact  that  the  pro¬ 
pellers  on  the  DC-3  were  bent  forward  will  indicate  that 
the  damage  done  to  our  plane  came  as  a  result  of  our 
approaching  it  from  the  rear.  You  will  recall  that  Mr. 
Berman  went  into  every  phase  of  damage  to  the  DC-4, 
and  minutely  and  in  detail  he  gave  it  to  you,  and 

719  then  he  told  us  minutely  and  in  detail  all  of  the 
damage  to  the  DC-3,  including  the  propeller  tips. 
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And  then  he  concluded  by  giving  you  his  opinion — and 
you  will  recall  I  went  back  and  tried  to  ask  him  about 
that,  and  His  Honor  stopped  me  and  indicated  that  maybe 
I  shouldn’t  go  into  that.  But  he  took  all  of  that  into  con¬ 
sideration,  members  of  the  jury,  in  giving  you  his  opinion 
as  to  the  angle  of  impact  between  these  planes.  You  re¬ 
call  he  told  you  about  making  measurements  with  the 
plumb-bob  he  suspended,  in  order  to  get  the  angle  of  col¬ 
lision  of  these  two  planes. 

Mr.  Bernstein  has  said  to  you,  how  could  our  pilots  or 
how  could  I  pilot  possibly  see  their  plane?  And  he  put 
the  planes,  as  I  recall,  and  please  correct  me  if  I  am  mis¬ 
taken,  in  somewhat  of  a  position  like  that.  And  he  said 
how  could  they  see  us,  out  of  a  rear- view  mirror? 

Well,  members  of  the  jury,  he  fails  to  bring  to  you  what 
is  obvious,  that  these  planes,  to  get  there,  have  to  start 
back  here  somewhere;  and  it  is  obvious  that  his  pilots 
could  have  been  seeing  our  plane,  and  it  is  obvious  that 
our  co-pilot  Brown,  did  see  their  plane,  doing  exactly  as 
he  has  testified,  approaching  from  the  side,  before  this 
impact  occurred. 

MR.  BERNSTEIN:  Which  plane  is  going  faster? 

MR.  GALIHER:  Which  plane  is  going  faster?  Thank 
you  for  bringing  that  up.  That  is  just  the  situation 
720  that  would  occur  on  a  street  intersection.  The  fact 
that  one  automobile  may  be  going  faster  than 
another,  as  usually  happens,  does  not  indicate,  one  way  or 
another,  that  that  person  is  responsible  for  the  accident. 
They  can  be  approaching  from  intersecting  streets,  com¬ 
ing  at  different  speeds,  and  you  will  have  a  collision.  It 
doesn’t  have  to  be  at  the  same  speed. 

Mr.  Bernstein  has  told  you  that  undoubtedly  our  pilots 
were  still  in  a  turn  or  were  making  this  left-hand  turn,  as 
he  demonstrated  today,  at  the  time  this  accident  occurred. 
He  told  you  something  I  think  he  was  mistaken  on,  and  I 
am  sure  your  recollection  of  it  is  as  good  as  mine.  He 
said  that  the  turn  was  started  at  Port  Deposit.  Actually, 
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members  of  the  jury,  the  testimony  was  that  it  was  started 
several  miles  from  there,  back  up  at  Bainbridge,  and  I 
think  you  will  recall  that  just  as  I  do. 

Now,  he  says  to  you,  our  pilot  did  not  see  their  ma¬ 
chine,  and  therefore  he  will  tell  you  he  wasn’t  keeping  a 
proper  lookout.  To  use  it  by  way  of  illustration,  would 
you  tell  your  wife  to  keep  a  lookout  for  you  in  operating 

vour  car? 

• 

Well,  I  can  answer  that  I  wouldn’t,  but  it  is  a  little 
difficult  when  you  are  talking  about  an  airplane,  members 
of  the  jury.  What  were  they  doing  in  the  flight  from 
Newark  to  the  scene  of  the  accident?  They  were  checking 
this  pilot  to  see  if  he  was  operating  instruments  prop¬ 
erly.  Because  you  recall  from  the  deposition  of 
721  Mr.  Harvey  that,  in  carrying  a  load  of  passengers 
down  to  Miami  or  to  Puerto  Rico,  they  were  giving 
this  pilot  what  they  call  a  90-day  routine  check  to  see 
whether  he  was  operating  the  instruments  properly. 

i  The  depositions  also  said,  as  I  recall,  that  they  did  not 
have  any  discussion.  So  I  assume,  at  least  right  at  the 
time  of  the  accident,  I  assume  that  maybe  Mr.  Harvey, 
the  check-pilot,  might  have  been  making  notes,  as  to  what 
the  pilot  was  doing. 

Now,  this  was  what  Mr.  Bernstein  has  called  a  non- 
scheduled  airline.  Eastern  Air  Lines  was  what  has  been 
referred  to  as  a  scheduled  airline.  That  was  a  route  which 
was  being  used  by  the  planes,  just  like  we  would  take  the 
Defense  Highway  going  to  Baltimore.  Our  pilots  told  you 
that  they  anticipated  in  the  vicinity  where  the  accident 
occurred,  that  they  would  probably  encounter  the  DC-3, 
and  they  were  keeping  a  lookout.  If  they  had  not  been 
keeping  a  lookout,  members  of  the  jury,  if  you  dare  to  think 
what  might  have  happened  as  a  result  of  that  accident, 
what  would  have  happened  if  co-pilot  Brown  had  not 
seen  that  plane  the  several  seconds  before  the  accident, 
when  Captain  Yandell,  after  recomputing  his  figures,  from 
900  feet  yesterday,  said  we  would  travel  225  feet  further 
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than  they  did,  what  would  have  happened  if  our  pilot  would 
not  have  pulled  violently  on  that  stick,  which  caused  him 
to  turn  to  the  right,  may  we  not  mention ;  but  I  sub- 

722  mit  to  you  there  would  have  been  a  terrific  accident 
there  and  probably  everyone  would  have  been  killed. 

So,  as  Captain  Kuhn  told  you,  his  co-pilot  was  maintain¬ 
ing  a  lookout,  and  the  co-pilot  has  told  you  he  was  main¬ 
taining  a  lookout.  There  was  no  way  they  would  have  seen 
that  plane,  members  of  the  jury,  approaching  them  from 
that  angle — and  I  will  go  into  the  question  as  to  why  that 
plane  came  from  that  angle,  in  a  few  moments — there  was 
no  way  he  could  have  seen  it  before  he  did. 

And  it  is  not  a  question,  when  you  have  a  pilot  and  a 
co-pilot  at  the  controls  of  the  airplane,  as  to  both  of  them 
looking  straight  ahead  all  the  time  because,  as  all  of  these 
pilots  have  demonstrated,  at  different  phases  of  the  jour¬ 
ney  it  is  necessary  to  make  certain  checks  of  the  instru¬ 
ments;  it  is  necessary  to  make  certain  notations  on  your 
log,  and  other  things  of  that  sort  must  be  done  in  connec¬ 
tion  with  air  travel. 

So  Mr.  Brown  saw  him,  and  he  pulled  that  stick  back, 
as  violently  as  he  could.  Captain  Yandell  told  you  yester¬ 
day  that  if  he  not  only  pulled  the  stick  back,  but  if  he 
shoved  on  the  pedals,  on  the  floor,  which  would  control  the 
elevators  on  the  rear  assembly  here,  that  that  would  make 
the  plane  swish  around — and  that  was  how  yesterday,  or 
how  this  morning,  they  were  still  trying  to  account  for  the 
impact. 

But  when  I  asked  him  what  would  happen  if  no- 

723  thing  had  been  applied,  no  pressure  to  the  floor  ped¬ 
als,  which  had  nothing  to  do  with  this,  what  would 

have  happened — and  that,  of  course,  is  what  co-pilot  Brown 
said  yesterday.  He  said  the  only  thing  he  did  was  to  pull 
violently  back  on  the  stick.  He  said  he  had  his  feet  on  the 
floor.  He  made  no  reference  to  pedals  at  all.  He  told  you 
it  was  only  a  matter  of  several  seconds. 

And  Captain  Yandell  told  you,  well,  that  wouldn't  hap- 
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pen,  and  there  would  be  no  swishing  around,  as  he  ex¬ 
pressed  it.  There  would  be  only  a  slight  change  of  atti¬ 
tude,  1  think  he  said,  which  would  indicate  that  the  front 
of  our  plane  would  rise  a  little  bit  within  that  short  inter¬ 
val  of  time. 

Now,  Mr.  Bernstein  made  a  reference  to  the  fact  that 
when  he  asked  one  of  our  pilots  on  the  witness  stand  to 
compute  the  distance,  that  that  pilot  couldn’t  do  it;  and 
he  said,  “Why,  a  fourth  grade  student  could  do  some¬ 
thing  like  that.” 

Then  l  should  be  back  in  the  fourth  grade,  because  I 
can’t  compute  distances  the  way  they  have  it.  It  takes  a 
trained  man,  and  when  you  start  firing  away  questions  at 
a  man  on  the  witness  stand,  I  respectfully  submit  that 
sometimes  he  isn’t  able  to  answer  every  question  pro¬ 
pounded  by  counsel. 

Mr.  Bernstein  has  told  you  that  probably  what  our  man 
whs  doing,  that  we  left  Newark  15  minutes  late  and  we 
were  trying  to  make  up  time.  Members  of  the  jury,  I  re¬ 
spectfully  submit  to  you  that  there  is  absolutely  no 
724  evidence  that  there  was  any  requirement  to  make  up 
time  on  the  part  of  our  plane  whatsoever.  You 
recall  he  went  into  that  very  carefully  yesterday,  on 
Mr.  Brown,  and  Mr.  Brown  said  there  was  no  require¬ 
ment  on  their  part  to  make  up  any  time.  They  were 
not  trying  to  make  up  time,  because  the  evidence  is, 
members  of  the  jury,  that  while  they  had  left  late,  it  was 
15  minutes  behind  the  other  plane.  And  he  told  you  that 
when  they  taxied  out  after  they  left  the  ramp,  they  finally 
got  their  instructions  from  the  tower  at  that  time,  and 
they  were  told  the  other  plane  had  left  15  minutes  before, 
and  were  given  the  contact  flight  plan. 

!Now,  members  of  the  jury,  may  I  say  to  you,  as  these 
rules  indicate,  while  a  plan  flying  instrument  flight  plan 
must  at  all  times  keep  to  the  right  of  the  airway,  the  per¬ 
son  who  is  flying  contact  flight  rules,  such  as  our  plane 
was,  that  is  not  necessary  at  all,  because  as  long  as  he 
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stays  on  the  airway,  that  is  all  that  is  necessary  on  his 
part. 

Mr.  Bernstein  has  said  to  you  that  probably  our  pilot 
"was  making  a  turn,  and  that  is  the  way  this  accident 
happened ;  and  he  refers  you  to  his  testimony  of  yesterday 
in  which  he  called  attention  to  the  fact  that  several  years 
ago,  at  a  hearing  before  the  CAB,  Mr.  Brown  made  a 
statement  to  the  effect  that  “I  don’t  know  if  we  completed 
our  turn.” 

Members  of  the  jury,  he  was  giving  you  the  best  opinion 
he  had,  the  best  recollection  he  had.  I  suppose  if 
725  we  try  to  figure  back  what  had  happened  several 
years  ago,  and,  yes,  let  it  be  just  as  important  as 
this  one,  a  very  serious  air  accident,  there  are  a  lot  of 
things  we  would  not  be  able  to  recall  about  it.  He  told 
you  he  testified  contrary  to  what  he  had  testified  to  at  the 
Civil  Aeronautics  Board  when  he  said  Mr.  Kuhn  made  a 
turn  of  about  20  degrees  there  at  Bainbridge.  But  he 
didn’t  testify  that  way.  Mr.  Kuhn  made  the  statement 
he  made  a  20-degree  turn.  Mr.  Brown  said  he  didn’t 
know  at  what  point  the  turn  was  made,  and  when  Mr. 
Bernstein  called  his  attention  to  the  Civil  Aeronautics 
hearing,  he  said  that  what  he  had  reference  to  was  the 
heading  of  35  degrees,  a  heading,  not  a  turn,  some  time 
before  this. 

Members  of  the  jury,  unfortunately  the  two  pilots  of 
the  Universal  Airline  were  unable  to  be  here  and  give  to 
you  their  testimony  from  the  witness  stand.  There  may 
have  been  other  things  that  would  have  been  developed,  be¬ 
cause  of  the  time  that  has  elapsed  since  their  depositions 
were  taken,  either  by  Mr.  Bernstein  or  by  myself.  But  I  re¬ 
spectfully  submit  that  their  depositions  show,  very  defi¬ 
nitely,  that  they  did  not  know  exactly  where  they  were  at 
the  time  the  accident  occurred.  They  testified,  as  you  will 
recall,  that  as  they  got  in  the  vicinity  of  Philadelphia, 
they  attempted  to  make  contact  with  the  Philadelphia 
range,  and  you  will  recall  that  the  deposition  said  that 
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the  radio  man  went  off  in  a  long  discourse  about  some¬ 
thing,  and  they  were  unable  to  make  contact  with 

726  him. 

Members  of  the  jury,  I  will  tell  you  very  frankly, 
how  1  think  this  accident  occurred.  This  plane,  this  DC-3, 
leaving  15  minutes  before  we  did,  got  off  course.  It  was 
unable,  when  it  got  in  the  vicinity  of  Philadelphia,  to 
make  contact  with  the  Philadelphia  range  station;  and 
finally,  members  of  the  jury,  when  that  plane  got  down 
here  in  the  vicinity  of  that  danger  area — and  you  will 
recall  Sergeant  Caldwell  from  Phillips  Field — 

MR.  BERNSTEIN:  I  object.  There  was  no  showing 
they  were  anywhere  near  that  danger  area,  if  Your  Honor 
please.  This  is  mere  speculation. 

MR.  GALIHER:  Your  Honor,  I  am  speaking  as  to 
exactly  what  Sergeant  Caldwell  went  over  to  the  board  and 
pointed  out  to  the  jury  yesterdav,  the  danger  area. 

THE  COURT:  Proceed. 

MR.  GALIHER:  You  will  recall  Sergeant  Caldwell 
that  in  the  vicinity  of  Aberdeen  there,  there  was  a  re¬ 
stricted  area  where  commercial  airplanes  could  not  fly, 
and  that  is  not  very  far  from  where  the  accident  occurred, 
members  of  the  jury,  as  far  as  airplanes  are  concerned. 
Here  is  Aberdeen,  members  of  the  jury,  on  Mr.  Bern¬ 
stein’s  map,  and  this  is  the  danger  area.  And  right  over 
here  is  where  the  accident  occurred,  members  of  the  jury. 

Now,  I  submit  that  what  most  likely  happened, 

727  whether  the  instruments  of  the  DC-3  were  not  work¬ 
ing  properly  or  whether  the  pilot  got  off  course,  re¬ 
member  it  was  night,  members  of  the  jury,  a  dark  night, 
around  6  o’clock  in  December;  and  whether  they  got  down 
here  and  realized  they  could  not  fly  any  further  in  that 
direction  because  they  were  violating  the  law,  and  were 
forced  to  make  a  turn,  and  were  coming  back  to  get  on 
course,  when  the  accident  occurred,  I  don’t  know.  But  if 
you  will  take  the  angle  of  these  planes,  and  you  recall 
Captain  Yandell  demonstrated  on  the  board  this  morning. 
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I  asked  him,  at  230  degrees,  if  the  DC-4  was  flying  at  230 
degrees,  and  the  collision  occurred  at  a  74-degree  angle, 
at  what  angle  would  this  plane  be  flying?  And  he  said 
340  degrees.  You  will  recall  he  added  that  for  you. 

If  our  plane  was  on  course — and  I  respectfully  submit, 
members  of  the  jury,  it  was,  because  everywhere  along 
the  line  we  made  every  contact  that  was  required,  and 
we  had  no  trouble  with  our  bearings,  we  had  no  trouble 
with  our  beam,  we  had  no  trouble  making  contact  on  the 
radio  with  Metuchen,  and  Philadelphia,  and  in  that  vicinity 
— if  we  came  down  and  were  flying  on  a  230-degree  angle, 
members  of  the  jury,  and  this  plane  got  off  course,  and 
got  down  in  the  vicinity  of  that  danger  area,  and  realized 
that,  and  turned  to  get  back  on  course,  and  was  doing  so 
at  the  time  of  the  accident,  members  of  the  jury, 
728  then  you  will  see  that  he  was  flying  practically  at 
a  304  degree  angle  that  Captain  Yandell  said  this 
plane  would  be  flying  at  if  we  were  on  a  230  degree  head¬ 
ing  at  the  time  the  accident  happened,  at  a  74-degree 
angle. 

The  pilot  and  co-pilot,  members  of  the  jury,  of  the  Uni¬ 
versal  plane,  did  not  recall  anything,  as  I  recall,  other 
than  the  pilot  saying  he  saw  the  Conowingo  Dam — the 
only  spot  that  I  can  recall  he  definitely  said  he  made  visual 
reference  to. 

Mr.  Bernstein  told  you,  members  of  the  jury,  that  we 
were  cutting,  we  were  cutting  the  airway  to  make  up 
time;  and  you  will  recall  on  the  other  side  of  the  black¬ 
board  he  drew  that  line  indicating  that  we  were  cutting: 
and  yet  he  placed  us  right  on  the  airway,  and  the  accident 
happened  right  on  the  airway,  within  that  10-mile  radius. 

Here  is  the  airway;  here  is  Bainbridge  right  here, 
members  of  the  jury.  Here  is  your  danger  area. 

Now,  the  fact,  members  of  the  jury,  that  Captain  Kuhn 
was  flying  230  degrees  at  one  time,  just  before  the  acci¬ 
dent,  on  the  course,  where  he  had  a  right  to  be,  I  respect¬ 
fully  submit,  does  not  indicate  that  he  would  not  have 
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altered  his  heading  later  on  down  the  line,  as  he  got 
near  Baltimore,  or  near  Washington.  But  Mr.  Bernstein 
says  because  he  was  at  230  degrees  at  that  point,  on  the 
airway,  members  of  the  jury,  where  he  had  a  righ*. 

729  to  be,  that  indicated  that  somewhere  later,  down  the 
line,  he  was  going  to  leave  the  airway  and  make 

a  cut. 

Members  of  the  jury,  I  wilT  be  through  in  a  very  few 
minutes.  As  I  said,  and  pardon  me  for  repeating,  but 
I  do  feel  so  strongly  about  this,  you  can  discount  the 
testimony  of  Mr.  Bernstein’s  pilots,  his  pilot  and  co-pilot, 
apd  you  can  discount  the  testimony  of  our  pilot  and  co¬ 
pilot.  Let  us  say  that  each  and  all  were  interested  to  the 
benefit  of  the  organization  with  whom  he  was  associated. 
But  there  is  one  man  whose  testimony  can  give  us  a  clue 
to  the  entire  situation.  May  I  remind  you  also  that  not 
only  must  I  in  my  one  address  to  you  cover  everything 
Mr.  Bernstein  has  said,  but  I  must  also  attempt  to  antici¬ 
pate  what  he  may  say  in  answering  me,  because  he  has 
the  privilege  of  opening  and  closing,  and  I  only  have  one 
opportunity  to  address  you — and  that  man,  members  of 
the  jury,  is  Mr.  Berman. 

Mr.  Berman  was  an  experienced  aeronautical  engineer. 
You  have  heard  him  outline  his  experience.  If  what  he 
told  you,  members  of  the  jury,  wasn ’t  correct,  you  can  rest 
assured  that  witnesses  would  have  been  called  to  the 
witness  stand.  There  are  many  other  aeronautical  engi- 
ners  available,  and  so  when  he  went  out  in  his  official 
capacity,  and  he  did  so  with  no  interest  in  either  one  of 
those  companies,  it  didn’t  make  any  difference  to  him;  he 
wanted  to  see  the  angle  of  collision. 

730  And,  incidentally,  in  your  experience  as  jurors 
here  in  this  Court,  on  this  occasion  or  on  pre¬ 
vious  occasions,  have  you  ever  seen  a  more  reluctant  wit¬ 
ness  than  Mr.  Berman  was,  simply  because  of  his  position 
with  the  Civil  Aeronautics  Board?  You  recall  the  extreme 
difficulty  that  we  had  getting  him  down  here  to  testify  at 
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all.  He  had  no  interest  in  this  case,  and  the  contention 
was  made  he  should  not  be  permitted  to  testify.  And  then 
finally  when  he  did  take  the  stand,  there  were  many  ques¬ 
tions,  when  he  turned  to  His  Honor  and  said,  “Do  I  have 
to  answer  that  question,  Your  Honor  ?” 

And  when  he  did  answer  it,  members  of  the  jury,  he 
answered  unequivocally  and  told  you  the  whole  truth. 

So  I  say  that  the  answer  to  this  whole  situation,  mem¬ 
bers  of  the  jury,  is  contained  right  in  the  testimony  of 
Sidney  Bennan,  when  he  told  you  that  the  damage  to 
these  two  planes,  and  he  told  you  the  angle  of  collision, 
and  he  told  you  that  that  was  74  degrees. 

And,  members  of  the  jury,  it  was  then  and  only  then 
that  Mr.  Bernstein  altered  his  theory  and  said,  instead 
of  we  overtook  and  ran  into  that  plane,  although  no  dam¬ 
aging  the  tail  here,  then  he  said  for  the  first  time,  well,  we 
made  a  turn. 

Members  of  the  jury,  if  these  planes  came  together, 
as  Sidney  Berman  indicated  to  you  they  did,  day  before 
yesterday,  at  a  74-degree  angle,  which  is  unques- 
731  tioned,  there  is  only  one  conclusion,  I  respectfully 
submit,  that  should  be  reached  from  this  evidence, 
and  that  is,  as  I  have  indicated  to  you,  that  this  DC-3  was 
off  course  and  was  trying  to  get  back  on  course,  at  the 
time  it  collided  with  our  plane  which  had  kept  on  course 
throughout. 

I  therefore  respectfully  submit,  members  of  the  jury, 
that  under  all  the  evidence  in  this  case  that  your  verdict 
as  to  the  claim  of  Universal  Airline  against  Eastern  Air 
Lines  should  be  in  favor  of  Eastern  Air  Lines;  and  that 
on  the  counterclaim  filed  by  Eastern  Air  Lines,  Eastern 
Air  Lines  should  recover  a  verdict  which  in  your  mind 
will  compensate  it  for  the  damage.  Thank  you  very  much. 

Closing  Argument  in  Behalf  of  Plaintiff 

MR.  BERNSTEIN :  Ladies  and  gentlemen  of  the  jury, 
I  was  very  interested  in  what  Mr.  Galiher  had  you  specu- 
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late  about,  about  our  plane  being  lost.  There  is  no  evi¬ 
dence  in  the  record,  and  you  have  heard  all  the  evidence, 
as  to  our  plane  being  lost.  In  fact,  it  is  a  very  peculiar 
thing,  Mr.  Galiher  hypothetically  suggests  our  being  lost 
is  tied  up  with  the  theory  we  were  lost  and  then  went 
over  this  forbidden  area,  and  then  went  back,  as  we 
didn ’t  want  to  go  over  the  forbidden  area. 

i  Now  I  ask  you,  how  could  we  be  lost  and  know  we  were 
over  the  forbidden  area?  If  we  knew  where  we  were, 
then  we  weren’t  lost. 

732  There  was  no  testimony  at  all  that  the  point  of 
collision  was  anywhere  close  to  or  within  this  for¬ 
bidden  area;  and  if,  as  a  matter  of  fact,  in  being  there 
we  were  close  to  or  alongside  of  the  forbidden  area,  what 
was  the  DC-4  doing  there? 

There  have  been  some  very  interesting  explanations,  as 
to  what  the  pilot  of  the  DC-4  was  doing.  But  in  his 
whole  argument,  in  one  hour  and  a  half  before  you,  Mr. 
Galiher  has  yet  to  explain  why  the  pilot  of  the  DC-4  had 
made  a  change  in  his  course  to  230  degrees,  had  made 
a  30-degree  turn  to  the  left,  when  the  course  he  was 
supposed  to  take  going  to  the  Baltimore  relay  was  255 
or  260  and  no  one  has  ever  explained  what  I  asked  the 
pilot  of  the  Eastern  plane  when  I  asked  him  to  draw 
that  line  through  Bainbridge  going  to  the  City  of  Wash¬ 
ington  and  avoiding  the  City  of  Baltimore  and  the  ordi¬ 
nary  course. 

And  in  one  and  a  half  before  us,  Mr.  Galiher  has 
yet  to  explain  that.  And  I  think  the  explanation,  as  we 
told  you  previously,  was  quite  obvious.  They  were  trying 
to  make  up,  not  as  Mr.  Galiher  said,  15  minutes,  but  27 
minutes.  They  were  supposed  to  take  off  at  4:55,  and 
didn’t  take  off  until  27  minutes  later. 

And,  I  might  say,  incidentally,  on  the  question  of  change 
of  course  at  Bainbridge,  the  co-pilot  followed  the  pilot 
and  measured  out  an  on-course  line  going  through 

733  Bainbridge,  and  he  told  you,  too,  the  course  was 
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260  degrees,  and  then  brought  it  down  to  250. 
But  he  said  230  would  not  be  on  course.  So  there  is  no 
explanation  of  why  this  turn  to  the  left  from  260  to  230 
was  made. 

There  has  been  no  explanation  as  to  why  at  the  time 
of  the  accident  they  could  not  remember  whether  or  not 
they  were  in  this  turn  at  that  point,  although  knowing 
they  made  a  turn  at  Bainbridge;  and  two  and  a  half 
years  later,  before  you,  they  all  of  a  sudden  remembered 
it  was  two  minutes  after  the  collision. 

In  an  hour  and  a  half  before  you,  Mr.  Galiher  has  yet 
to  explain  that  change  in  the  testimony,  and  I  submit  to 
you,  as  I  suggested  before,  that  the  memory  of  events 
two  and  a  half  years  ago  obviously  would  be  far  more 
better  then  than  later. 

No  one  discounts  the  motives  of  Mr.  Berman.  I  think 
Mr.  Berman  was  absolutely  correct.  We  are  not  contra¬ 
dicting  what  he  testified  to.  Not  at  all.  What  he  testified 
to  fits  perfectly  into  the  entire  picture.  He  testified,  as 
you  will  recall,  that  the  impact  line  on  the  DC-3  came  at  a 
74-degree  angle  to  that  DC-3.  It  ended  up  with  the  planes 
in  this  posture.  The  larger  plane,  the  Eastern  plane, 
was  going  50  miles  an  hour  faster;  so,  three  seconds  before, 
it  was  back  here  225  feet.  It  ended  up  this  way.  But 
before  they  were  in  that  position,  this  plane  was  go- 
734  ing  50  miles  an  hour  faster.  All  he  said  was  the 
impact  occurred  at  that  angle.  He  said,  “I  can’t 
tell  you  what  the  position  was  before.” 

And  the  position  before  was  obviously  like  this;  and 
after  that,  after  they  passed  Bainbridge,  the  pilot  of  the 
DC-4,  the  tardy  Eastern  plane,  wanting  to  get  to  Wash¬ 
ington  quicker,  decided  to  change  course.  And  eating  up 
the  distance  between  the  planes,  75  feet  in  each  second, 
in  a  matter  of  seconds,  he  sees  the  imminent  collision 
and  tries  to  pull  out  and  sideswiped  the  tail  across  and 
makes  marks  on  the  DC-3  like  that.  So  Mr.  Berman  was 
perfectly  right.  That  is  the  way  the  impact  occurred;  but 
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Mr.  Berman  couldn’t  say  that  the  situation  was  a  few 
seconds  before.  And  we  know  from  what  Eastern  pilots 
told  you,  that  a  few  minutes  before  they  were  on  a  parallel 
cqurse  and  w-ere  going  to  turn  on  to  the  course  or  heading 
of  230,  just  as  the  pilot  draws  a  line  which  shows  it  goes 
through  the  heart  of  the  City  of  Washington. 

Mr.  Galiher  asked  what  our  pilot  was  doing  toward 
the  left-hand  side  of  the  airway.  He  said,  “Here  you 
have  a  10-mile  strip;  yet  to  find  the  point  of  collision, 
you  find  you  went  on  the  left-hand  side  instead  of  on 
the  right-hand  side.” 

You  will  recall  the  chief  check  pilot  of  Eastern  Air 
Lines  being  on  the  stand,  and  I  asked  him  whether  it 
wasn’t  a  fact  that  these  radio  beams — and  the 
735  radio  beam  in  question  here  is  the  one  that  comes 
out  of  Philadelphia — if  these  radio  beams  don’t 
waver,  don’t  bend.  And  he  said  they  most  certainly  do, 
particularly  at  twilight,  at  dusk.  So  here  is  your  beam 
coming  out  at  Philadelphia  at  dusk  and  bending;  and  you 
know  if  a  radio  beam  is  bending,  by  the  time  that  beam 
reaches  the  Susquehanna  River,  which  is  close  to  the 
point  where  the  collision  occurred,  it  may  widen  into  a 
corridor  of  another  10  or  15  miles  in  width.  So  it  isn’t 
like  an  ordinary  street  in  the  City  of  Washington,  where 
the  street  is  fixed  and  at  any  given  time  the  driver  keeps 
over  on  his  right-hand  side.  He  has  a  street  wavering 
like  this  at  twilight,  which  may  be  15  or  20  miles  wide 
when  it  is  wavering.  So  if  he  were  toward  the  left-hand 
side  of  the  beam,  as  it  is  drawn  on  this  map,  then  that 
radio  beam  was  coming  out  in  this  direction.  That  was 
the  testimony  of  Mr.  Kelley,  the  chief  pilot  of  Eastern, 
that  that  beam  wavers  at  twilight — and  this  collision  at 
6 :07  in  the  evening. 

The  chief  test  pilot,  Mr.  Kelley,  also  told  you,  and  you 
will  recall  this  distinctly,  I  am  sure,  that  when  you  are 
on  course,  flying  that  route,  you  will  find  Conowingo  Dam, 
and  the  lights  of  the  road  on  top  of  Conowingo  Dam,  which 
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is  exactly  where  the  pilot  of  the  Universal  plane  saw  them, 
on  his  right-hand  side.  I  didn’t  know  Mr.  Kelley  was 
going  to  take  the  stand  and  identify  that  Conowingo  Dam 
and  tell  you  where  the  lights  were. 

736  The  testimony  of  the  chief  pilot  of  Universal  was 
taken  long  before  Mr.  Kelley  took  the  stand  or  I 

had  any  idea  he  would  take  the  stand.  And  when  I  asked 
the  pilot  of  Universal  whether  he  saw  anything,  he  said 
he  saw  the  lights  of  Conowingo  Dam  on  his  right  side. 
And  when  Mr.  Kelley  later  was  called  by  the  defendant, 
he  confirmed  the  fact  that  if  you  are  on  course  and  are 
passing  that  point,  you  will  have  the  lights  of  Conowingo 
Dam'  on  your  right.  So  that  Mr.  Kelley  says,  in  effect, 
that  our  pilot  was  at  the  right  spot;  and  so  he  was. 

Now,  we  can  draw  diagrams  here  for  hours.  We  can 
line  up  these  planes  for  hours. 

THE  COURT:  I  don’t  think  so.  I  don’t  think  I  would 
permit  that. 

MR.  BERNSTEIN:  If  we  had  the  time  and  the 
Court’s  permission — and  we  can  never  get  away  from  this 
fact,  just  as  it  would  be  with  vehicles  on  the  street,  that 
ordinarily  the  overtaking  vehicle  must  avoid  the  one  in 
front  of  it.  We  can  never  get  away  from  the  fact  that  the 
exact  calculated  time,  whether  by  fourth  grade  arithmetic 
or  by  an  air  computer,  by  either  of  which  methods  the 
pilots  should  have  known  it — but  by  whatever  method,  the 
exact  time  of  overtaking  should  have  been  6:07  and,  in 
fact,  that  was  the  time  the  Eastern  plane  collided  with  our 
plane. 

Had  our  plane  been  off  course  and  rambling — and  that 
is  the  first  time  I  heard  of  it,  when  Mr.  Galiher  was 

737  theorizing  before  you  as  to  what  our  plane  must 
have  been  doing — had  our  plane  been  doing  that, 

certainly  the  time  of  the  collision  would  have  been  ex¬ 
tended,  and  it  would  not  have  been  6:07,  but  6:11  or  12, 
13  or  14 ;  and  yet  it  was  6 :07,  the  exact  time  that  it  should 
have  happened. 
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i  Incidentally,  Mr.  Galiher  asked  yon  what  would  have 
happened  if  the  co-pilot  had  not  seen  the  Universal  plane 
in  the  last  moment.  I  submit  that  the  evidence  really 
shows  you  that  both  the  co-pilot  and  the  pilot,  the  one  ' 
controlling  and  driving  that  plane,  should  have  seen  that 
Universal  plane  a  long  time  before  the  collision,  and  have 
taken  precautions  to  go  500  feet  to  the  right,  in  which 
event,  the  fact  of  the  matter  is,  had  the  pilot  or  the  co-pilot 
seen  the  Universal  plane  in  time,  and  not  at  the  last  mo¬ 
ment,  this  collision  would  not  have  occurred,  for  two  rea¬ 
sons:  Either  the  plane  would  have  gone  500  feet  away, 
or  it  would  have  passed  it  without  the  tail  dropping  down 
and  going  across  the  top  of  the  Universal  plane. 

Now,  Mr.  Galiher  has  referred  to  the  fact  that  the 
mechanic  who  was  in  charge  of  the  crew  that  repaired  the 
Universal  plane  didn’t  say  anything  about  seeing  this  giro- 
compass  I  have  told  you  about,  frozen  in  the  260  position. 
That  was  in  Captain  Norris’  testimony  that  it  was  so 
frozen.  And  you  will  recall  from  the  testimony  of  the 

i  mechanic,  that  the  plane  was  not  repaired  for  a 

738  month,  that  it  was  not  until  a  month  after  the 

accident  that  the  repair  crew  even  came  down  to 
look  at  it,  because  the  plane  had  to  be  kept  there  for 
various  governmental  inspection  purposes.  So  it  was  not 
until  late  in  January  that  they  came  down  to  look  at  this 
plane,  and  that  was  obviously  after  the  Civil  Aeronautics 
Authority  and  its  inspectors  had  gone  over  it  with  a  fine 
toothed  comb.  So  when  the  mechanics  came,  it  could  not 
have  been  in  the  same  condition  as  it  was  immediately 
after  the  collision.  But  Captain  Norris,  seeing  it  the 
next  morning  immediately  following  the  collision,  with  the 
CAA  inspector,  wiped  away  this  oil  and  saw’  the  pointer 
at  the  260. 

I  think  little  else  needs  to  be  said  as  to  the  collision 
itself,  because,  as  I  say,  it  is  clearly  a  situation  where 
they  overtook  us,  where  their  pilot  neglected  to  keep  a 
proper  lookout  and  so  collided  with  the  Universal  plane. 
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Now  coming  to  the  matter  of  damages,  I  have  some 
difficulty  in  understanding  Mr.  Galiher.  When  we  brought 
our  records,  as  we  brought  the  invoices,  he  didn’t  like 
them.  And  when  we  don’t  bring  our  records,  he  said  to 
bring  in  the  records.  The  invoices  will  speak  for  them¬ 
selves.  It  is  admitted  that  the  invoices,  by  Butler  & 
Dulin,  an  organization  having  nothing  to  do  with  the 
Universal  Airline,  that  those  invoices  were  paid  as  billed. 
Do  you  think  for  one  moment  that  Universal  Airlines 
would  have  paid  this  bill  if  it  was  not  a  fair  and  reason¬ 
able  bill  and  if  the  services  were  not  rendered?  Do 
739  people  go  out  and  pay  money  for  bills  rendered  to 
them  if  they  think  the  work  was  not  done?  They 
had  no  connection  with  Universal  Airline;  so  they  ob¬ 
viously  checked  to  see  whether  these  items  were  accom¬ 
plished,  whether  the  prices  charged  for  the  services  were 
fair  and  reasonable  prices,  whether  the  work  was  neces¬ 
sary;  and  then  they  paid  the  bill,  and  it  is  admitted  the 
bill  was  paid. 

Now,  as  to  the  matter  of  the  propellers,  the  witness  did 
not  say,  as  I  recall  it,  as  Mr.  Galiher  said  he  said,  that 
the  used  propellers  cost  about  $1,500.  My  recollection  is 
$1,000.  But,  be  that  that  as  it  may,  whether  he  said  a 
thousand  or  fifteen  hundred  or  two  thousand,  as  the  price 
of  used  propellers  he  gave  a  price,  which  the  price  of 
those  propellers  was  comparable  with,  and  the  total  prices 
were  just  something  short  of  $1,000;  and  you  can  check  it 
when  you  see  it. 

Mr.  Galiher  refers  to  the  fact  that  Mr.  Rothman  is 
brought  here  to  testify  as  to  some  of  these  facts  to  you. 
Who  else  would  you  want  or  expect  us  to  bring,  but  the 
person  operating  this  airline?  I  can’t  go  on  the  stand  to 
testify  as  to  what  their  expenses  were.  I  didn’t  run  that 
company.  Only  the  man  who  ran  it  and  who  had  to  do 
with  these  fiscal  matters  could  tell  you  about  that.  That 
is  exactly  what  his  defendant  did.  Who  did  the  defendant 
put  on  the  stand  to  testify  as  to  the  damages — the  secre- 
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tary-treasurer,  the  man  in  charge  of  fiscal  matters  and 
the  money  matters. 

740  And  were  his  records  complete?  How  many  times 
did  I  ask  him  for  certain  records  or  names,  and  he 

didn’t  have  the  names.  He  had  it  on  cards,  all  jumbled; 
and  he  was  busy  trying  to  straighten  them.  In  fact,  the 
cards  were  not  even  put  in  evidence,  because  they  couldn’t 
get  them  straight.  So  that  the  technique  they  used  to 
show  what  moneys  were  expended  is  the  exact  method  we 
used,  and  it  is  the  only  method. 

It  is  true  there  were  some  other  bookkeepers  working 
for  Universal.  That  has  been  so  testified  to.  They  did 
not  work  for  Mr.  Rothman,  but  for  Universal  Airline. 
They  are  not  within  our  control  now;  they  are  not  our  em¬ 
ployees  now.  They  may  be  living  in  some  far  city;  and 
the  fact  of  the  matter  is  that  the  names  of  every  single 
person,  including  those  bookkeepers,  was  given  to  the  de¬ 
fendant  a  long  time  ago,  and  the  defense,  too,  had  an  ade¬ 
quate  opportunity  and  I  have  no  doubt  they  took  that 
opportunity  to  examine  each  one  of  those  people.  And  if 
those  stories  of  those  people  differed  from  what  you  heard 
from  Mr.  Rothman,  I  am  sure  they  would  have  had  them 
here  to  testify. 

Now,  you  have  seen  some  of  the  figures  that  I  gave. 
The  bill  of  Butler  &  Dulin,  as  I  say,  certainly  there  can  be 
no  question  about  that.  It  was  paid.  They  were  an  inde¬ 
pendent  organization.  If  there  was  something  wrong  with 
that  bill,  it  never  would  have  been  paid.  So  as  to  that  item 
there  can  be  no  question. 

741  $2,000  was  expended  to  feed  and  care  for  and 
house  the  21  or  22  passengers  and  three  crew.  Now, 

$2,000,  when  you  consider  it  in  a  lump  sum,  to  me  it 
sounds  like  a  substantial  figure,  and  it  is,  and  I  would 
like  to  have  it  in  my  pocket  right  now.  But  $2,000  to  care 
for  24  people  in  a  public  hotel  for  five  days,  then  is  cer¬ 
tainly  a  far  smaller  amount — and  the  same  with  the  figures 
that  follow.  You  have  heard  what  it  costs  to  hire  a  pilot 
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and  a  co-pilot  and  a  stewardess,  and  you  probably  know 
from  your  own  experience  that  a  pilot  is  a  highly  skilled 
man  and  that  he  is  paid  accordingly.  $1200  they  spent 
each  month  on  a  crew  of  three. 

Mr.  Galiher  refers  to  the  fact  that  Mr.  Norris  in  his 
deposition  spoke  about  the  fact  that  he  went  to  work  a 
few  days  later,  and  I  have  no  doubt  that  he  did.  I  am 
sure  he  did,  because  he  was  one  of  the  most  skilled  pilots 
on  this  line.  We  are  not  complaining  that  a  particulor 
man  was  kept  idle.  We  had  quite  a  number  of  crews.  But 
on  an  overall  basis,  if  we  had  nine  crews  at  the  time, 
they  were  rotated.  Wouldn’t  it  be  foolish  of  the  plaintiff 
to  say,  if  we  have  nine  crews,  we  are  going  to  take  three 
crews  and  won’t  work  the  other  six?  Obviously  they  will 
rotate  through  the  nine.  We  are  not  complaining  that 
Captain  Norris  stood  by.  We  couldn’t  afford  to  keep  a 
pilot  like  that  idle.  But  on  the  overall  picture,  the  work 
was  averaged  out  among  all  the  crews.  The  only  other 
way  to  have  done  it  would  be  just  to  put  three 
742  crews  aside  and  let  them  stay  idle  for  two  months. 

They  would  get  stale  in  that  period  and  obviously 
it  would  not  be  a  fair  distribution  of  the  work.  And  so 
the  idleness  wasn’t  of  any  three  or  any  nine  particular 
people,  three  crews  but  the  average  of  nine  during  that 
two-month  period;  and  at  $1200  a  month  for  three  crews, 
$3600  a  month,  and  for  one  and  a  half  months  it  comes 
out  to  the  $5,400  additional  for  employees  who  were  being 
paid. 

Now,  with  these  checks,  when  you  look  at  these  checks 
you  will  see  they  are  perfectly  valid,  with  the  bank  can¬ 
cellation  there,  and  so  on  (exhibit  checks).  Checks  are 
not  being  issued  without  the  service  being  rendered.  The 
Universal  Airline  didn’t  pay  out  $13,200  just  to  pay  it  to 
someone.  Services  were  rendered  for  those  checks,  for 
$13,200  worth  of  services.  And  you  will  remember  when 
Mr.  Rothman  was  on  the  stand,  I  asked  him  what  he  did 
when  this  one  plane  went  out  of  service,  and  he  said,  “We 
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had  to  rent  those  planes,”  naming  the  people,  and  those 
were  the  checks  for  those  services. 

Suppose  you  were  the  president  or  the  auditor  of  a  size¬ 
able  company  like  this,  and  you  were  asked  the  specific 
day,  two  and  a  half  years  ago,  that  a  particular  check 
was  given  for,  do  you  think  you  could  say  the  specific  day? 
You  could  say,  if  these  checks  were  in  December  or  Jan¬ 
uary,  it  was  for  that  period,  and  you  know  you  chartered 
planes.  But  he  couldn’t  give  the  exact  day  a  charter 

743  was  for,  when  you  have  that  many  checks. 

The  fact  that  they  had  the  business,  and  business 
was  on  the  increase,  was  confirmed  bv  Eastern  Air  Lines 
itself.  The  secretary-treasurer  was  on  the  stand  and  he 
told  you  and  you  recall  I  asked,  “Wasn’t  your  business 
better  in  January  and  December,”  and  he  said  yes,  and 
he  said  it  was  better  in  that  period  than  in  the  fall.  And 
1 1 said,  “Because  of  the  Florida  traffic ?”  And  he  said  it 
was — and  that  was  our  business.  It  was  Universal’s  busi¬ 
ness  to  carry  traffic  back  and  forth  to  Florida  and  Puerto 
Rico.  So  the  very  period  when  they  were  handling  their 
healthiest  business  was  in  the  period  this  plane  was  in 
repair.  And  so  they  had  to  go  out,  as  Mr.  Rothman  said, 
and  hire  other  planes,  for  which  he  has  accounted  to  the 
total  amount  of  $13,200. 

And  when  von  get  all  through  and  add  that  up — and 
these  moneys  would  not  have  been  paid  out  by  Universal 
if  the  bills  were  not  fair,  and  they  were  not  giving 
money  away — you  get  a  total  figure  of  $44,207;  and  that 
doesn’t  take  into  account  the  hurt  to  this  airliner  by  the 
fact  that  it  was  in  the  accident,  and  I  leave  it  to  you  as 
to  what  the  effect  of  an  accident  is  on  a  vehicle,  just 
taking  into  consideration  your  own  motor  car,  even  when 
you  repair  it.  I  think  you  full  well  know  that  anyone 
would  take  that  into  account  in  determining  what  price 
they  would  pay  you  for  it. 

So  when  you  take  the  entire  case,  I  think  there 

744  is  the  unavoidable  conclusion  that  that  DC-4  over¬ 
took  the  DC-3  plane;  that  the  last  few  seconds 
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oefore  overtaking  it,  in  order  to  save  time  and  to  try  to 
get  back  on  schedule,  the  Eastern  pilot  began  a  turn  which 
would  carry  him  straight  to  Washington,  and  in  the  process 
he  collided  with  that  Universal  plane;  and  the  end  result, 
even  though  fortunately  it  cost  no  lives,  the  end  result 
was  the  damage  to  the  Universal  Airline  in  the  sum  I 
have  indicated. 

And  so  I  ask  you,  if  you  so  conclude,  and  I  hope  you 
will,  that  you  will  then  return  a  verdict  which  will  fairly 
compensate  Universal  Airline  for  the  damage  it  has  suf¬ 
fered,  and  return  a  verdict  against  the  defendant  for  the 
damage  it  has  claimed  in  this  suit.  Thank  you  very  much 
for  your  patience. 

THE  COURT:  The  jurors  will  be  excused  until  to¬ 
morrow  morning  at  10  o’clock.  Then  I  will  give  you  the 
charge  and  we  can  dispose  of  this  case. 

(The  jurors  having  left  the  courtroom :) 

THE  COURT :  I  take  it  the  jurors  will  be  entitled  to 
take  with  them  these  photographs  and,  if  they  want  to 
play  with  these  airplanes,  to  take  these  also? 

MR.  BERNSTEIN :  I  have  no  objection  to  any  exhibits 
and  would  prefer  it,  Your  Honor. 

MR.  GALIHER :  It  is  all  right  with  me. 

THE  COURT:  And,  Mr.  Galiher,  I  haven’t  quite  un¬ 
derstood  your  claim  for  damages.  You  will  draw  up 
745  an  instruction  specifying  what  you  claim.  I  should 
like  to  have  it  tomorrow  morning. 

MR.  GALIHER :  Yes,  sir. 

THE  COURT :  And  I  should  like  counsel  also  to  indi¬ 
cate  to  me  just  what  regulations  they  rely  on. 

MR.  GALIHER:  Would  you  let  me  include  in  dollars 
and  cents  each  item  in  the  instruction? 

THE  COURT:  That  is  for  you  to  decide.  But, 
frankly,  I  am  not  in  a  position  to  charge  the  jury  on  that 
question  of  damage. 

MR.  GALIHER:  Yes,  sir.  I  will  indicate  that  par¬ 
ticularly. 
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THE  COURT :  Very  well. 

(Accordingly  at  4  o ’clock  p.m.  the  trial  was  adjourned 
until  10  o  ’clock  tomorrow  morning,  Friday,  June  24, 1949.) 

#  #  *  * 

74J  MR.  BERNSTEIN:  (Handing)  That  is  the  list 
Mr.  Galiher  would  like  read  to  the  jury,  Your  Honor. 
These  two  I  have  checked,  I  believe  when  we  discussed  the 
proposed  instructions  before,  Your  Honor  said  he  would 
not  instruct  as  to  them.  It  is  my  understanding  at  the  time 
we  were  discussing  instructions  that  they  went  out. 

MR.  SMITH:  Your  Honor  did  deny  the  instructions 
we  got  up  on  that  particular  section.  We  wanted  in  some 
way  the  theory  on  contact  flying.  That  is  the  only  rule  that 
relates  to  that  particular  point.  We  did  give  Your  Honor 
another  instruction,  however. 

THE  COURT:  60.20—60.100. 

MR.  SMITH:  That  is  the  contact  flight,  and  clouds. 
THE  COURT:  I  don’t  think  these  have  anything  to  do 
with  this  case — 60.100. 

MR.  SMITH :  That  specifies  the  conditions  under  which 
you  can  operate  by  contact  flight. 

THE  COURT:  Yes.  There  is  no  testimony  in  here 
about  any  proximity  to  clouds. 

MR.  SMITH :  No,  sir;  it  was  a  clear  night.  There 
748  is  no  testimony  as  to  clouds  at  all. 

THE  COURT:  Then  do  you  want  me  to  read 

110(a)? 

MR.  SMITH:  Sir? 

THE  COURT :  What  I  am  getting  at,  if  I  read  this,  it 
leaves  it  incomplete. 

MR.  SMITH:  If  Your  Honor  will  remember,  we  gave 
you  an  instruction  that  is  better  worded  than  the  actual 
rule;  and  if  that  is  granted,  we  won’t  need  the  reading  of 
that  rule. 

MR.  GALIHER:  It  was  about  Defendant’s  No.  10, 
Your  Honor. 
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THE  COURT:  What  do  you  say  about  Defendant’s  10 
(handing  to  Mr.  Bernstein)? 

MR.  BERNSTEIN:  I  don’t  think  that  applies.  That 
isn’t  the  way  the  rule  reads.  The  rule  reads  such  rules 
as  are  applicable,  but  it  doesn’t  say  which  one  is  applicable. 
That  says  that  one  is  applicable. 

MR.  SMITH:  If  Your  Honor  please,  that  is  almost  a 
direct  paraphrase  from  the  decision  of  the  Civil  Aeronau¬ 
tics  Board  interpreting  their  own  regulations. 

MR.  BERNSTEIN:  It  is  far  different  from  the  lan¬ 
guage  of  the  rule,  Your  Honor,  and  I  don’t  know  whether 
that  is  or  is  not  a  decision. 

MR.  SMITH :  It  is  the  case  In  Re  the  Matter  of  Lerov 
Nelson  Smith. 

MR.  BERNSTEIN :  I  think  there  is  a  w’orld  of  differ¬ 
ence,  Your  Honor. 

749  THE  COURT :  I  think  it  is  this,  that  if  they  are 
going  at  the  same  altitude.  It  seems  to  me  this  is 
intended  primarily  for  an  airplane  going  at  approximately 
a  right  angle  to  another. 

MR.  BERNSTEIN:  Here  is  the  only  difference,  Your 
Honor:  A  man  on  an  instrument  flight,  his  primary  duty 
is  to  fly  by  his  instruments  and  to  be  sure  he  is  where  he 
is  supposed  to  be ;  and  the  man  on  contact  flight  is  supposed 
to  look  outside  and  be  where  his  is  supposed  to  be. 

You  can’t  look  at  the  instrument  panel  and  out  the  win¬ 
dow  at  the  same  time.  This  is  not  couched  in  terms  of  the 
rule.  It  may  be  in  terms  of  the  decision;  but  I  know  no¬ 
thing  of  that. 

MR.  SMITH :  I  had  assumed  this  had  been  decided.  I 
had  the  decision  with  me  in  court  yesterday,  but  I  don’t 
have  it  this  morning.  As  I  understand  the  principle  of 
these  regulations,  Your  Honor,  it  is  this,  that  one  operating 
under  contact  flight  must  follow  those  rules  in  the  first 
part  of  that  regulation. 

THE  COURT :  Contact  flight  ? 
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MR.  SMITH:  Yes,  sir.  If  they  file  an  instrument  flight 
plan,  they  operate  under  the  instrument  flight,  which  per¬ 
mits  them  to  come  closer  to  clouds  and  to  go  through  clouds, 
which  they  couldn’t  do  if  operating  under  contact.  But  if 
they  are  not  operating  close  to  or  through  clouds 

750  and  they  can  see  out,  their  responsibility  is  the  same 
as  one  operating  under  contact. 

THE  COURT:  I  will  charge  the  jury  this,  that  when 
operating  under  instrument  flight  rules,  but  under  weather 
conditions  which  permit  seeing  a  reasonable  distance,  and 
another  airplane  is  visible,  the  rule  is  that  when  they  are 
crossing  at  approximately  the  same  altitlude,  the  aircraft 
on  the  left  is  required  to  give  the  right-of-way. 

MR.  BERNSTEIN:  I  still  don’t  think  that  takes  ac¬ 
count  of  the  primary  obligation  of  a  man  flying  an  instru¬ 
ment  flight. 

THE  COURT:  I  think  if  he  sees  another  airplane 
coming,  crossing  at  approximately  the  same  altitude. 

MR.  BERNSTEIN :  Oh,  if  he  sees  it  coming. 

THE  COURT:  That  is  what  I  said. 

MR.  BERNSTEIN :  Oh,  I  am  sorry,  Your  Honor. 

I  think  the  last  thing  remaining  is  the  proposed  Defend¬ 
ant's  Instruction  No.  13,  which  I  just  got  this  morning. 

THE  COURT:  I  have  myself  just  seen  this.  I  would 
leave  out  the  last  two  sentences. 

MR.  SMITH:  As  I  understand,  one  operating  under 
instrument  flight  rules,  when  possible  for  him  to  see,  where 
visibility  is  clear,  does  not  have  the  same  obligations  to 
maintain  a  lookout  as  a  person  under  contact? 

THE  COURT:  I  don’t  so  understand  that  to  be  the 
regulation. 

751  That  is  what  I  will  charge  (indicating). 

MR.  SMITH :  May  I  have  my  copy,  Your  Honor? 
I  am  satisfied,  as  so  modified. 

THE  COURT :  See  if  I  have  this  straight.  Who  wants 
me  to  read  60.253? 


305 


MR.  SMITH:  We  do,  Your  Honor.  That  is  the  one  we 
discussed  yesterday  and  which  you  refused  to  grant  an 
instruction  on. 

THE  COURT:  What  is  your  objection  to  that? 

MR.  BERNSTEIN :  It  is  the  same  objection  I  raised  in 
the  instructions.  Yesterday  that  question  was  raised,  and 
there  is  no  evidence  showing  along  the  lines  of  this,  that 
there  wasn’t  a  continuous  radio  watch  maintained,  or  re¬ 
ports  made  on  an  appropriate  frequency.  I  think  this 
would  inject  an  issue  not  in  this  case. 

THE  COURT:  Is  there  any  evidence  on  that? 

MR.  SMITH:  Yes,  sir,  that  they  failed  to  contact  the 
Philadelphia  station  when  they  passed  over;  and  on  their 
deposition  the  co-pilot  operating  the  radio  stated  they 
didn’t  know  the  reason  they  failed  to  contact  it,  that  it 
might  have  been  failure  in  the  transmission  of  their  set, 
or  other  disturbances. 

THE  COURT:  What  did  they  have  to  do  with  this 
accident? 

MR.  SMITH:  Your  Honor,  the  way  the  CAA  keeps 
track  of  an  airplane  on-  an  airway  is  by  their  reports 
752  to  the  CAA;  and  they  inform  all  traffic  as  to  the 
other  traffic  on  the  airway.  Had  their  aircraft  re¬ 
ported  to  the  CAA,  the  CAA  would  have  reported  it  to  the 
Eastern  Air  Lines  dispatcher,  who  would  in  turn  have 
reposted  it  to  their  plane. 

THE  COURT:  I  think  that  is  entirely  too  remote.  I 
will  not  read  that. 

MR.  BERNSTEIN:  I  think  that  completed  the  list, 
Your  Honor. 

THE  COURT:  Very  well.  I  don’t  believe  60.22  was 
discussed;  I  think  that  is  applicable. 

MR.  BERNSTEIN:  I  don’t  have  any  objection,  Your 
Honor.  I  don’t  see  that  it  is  applicable. 

THE  COURT:  I  will  read  that  to  the  jury. 

(Counsel  having  returned  to  the  trial  table:) 
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Judge's  Charge  to  the  Jury 

THE  COURT :  Members  of  the  jury,  the  case  now  to  be 
submitted  to  you  for  your  verdict  has  taken  considerable 
time  and  has  been  unavoidably  interrupted  from  time  to 
time,  but  the  evidence  is  all  now  before  you  and  ready  for 
your  decision. 

This  is  a  suit  by  the  Universal  Airline  against  Eastern 
Air  Lines,  seeking  to  recover  compensation  for  injuries, 
not  personal  injuries,  but  other  injuries  and  damages  which 
the  plaintiff  claims  it  suffered  by  reason  of  the  negligent 
conduct  of  the  pilots  on  an  airplane  of  the  defendant.  The 
question  is  one  of  negligence. 

753  Negligence  is  simply  this:  It  is  the  failure  to 
exercise  that  degree  of  care  which  an  ordinarily 
careful  person,  taking  into  consideration  his  responsibili¬ 
ties  and  the  possibilities  of  danger,  would  exercise  at  the 
particular  time  and  under  the  particular  circumstances. 

Ton  are  familiar,  probably,  -with  the  degree  of  care 
which  is  ordinarily  incumbent  upon  the  driver  of  an  auto¬ 
mobile.  and  in  a  sense  the  same  principle  applies  to  those 
operating  an  airplane,  that  they  must  exercise  the  degree 
of  care  which  those  who  are  properly  qualified  ordinarily 
exercise  under  the  particular  circumstances;  and  if  by 
reason  of  failure  to  exercise  that  degree  of  care  a  collision 
occurs,  then  those  who  were  operating,  that  is,  the  owners 
or  those  conducting  the  business,  are  responsible  in  dam¬ 
ages  for  the  loss  suffered  therefrom. 

Of  course,  in  this  case,  the  question  is  the  negligence  of 
the  pilots  and  co-pilots ;  but  those  for  whom  the  employees 
act,  the  corporations,  the  plaintiff  and  the  defendant,  are 
responsible.  So  the  plaintiff  has  brought  this  suit  claiming 
that  a  collision  occurred  between  its  airplane  and  one 
owned  and  operated  by  the  defendant,  and  that  that  colli¬ 
sion  was  caused  by  the  failure  of  the  pilots  operating  the 
defendant’s  airplane  to  exercise  that  degree  of  care  which 
should  have  been  exercised  under  the  circumstances;  and 
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the  defendant  has  tiled  a  counterclaim  seeking  com- 

754  pensation  for  the  injuries  and  other  losses  suffered 
by  it,  by  reason  of  this  collision,  claiming  that  the 

pilots  of  the  plaintiff’s  plane  were  negligent.  So  it  comes 
down  to  the  question  for  you  to  decide,  whether  the  pilots 
operating  the  defendant’s  plane  were  negligent  and  by 
reason  of  that  this  collision  occurred,  or  whether  they  were 
not  negligent  and  those  operating  the  plaintiff’s  airplane 
were  negligent  and  by  reason  of  that  a  collision  occurred. 

I  may  say  that  if  the  pilots  on  both  planes  were  negli¬ 
gent,  and  the  negligence  of  each  was  the  contributing  cause 
of  the  accident,  then  there  can  be  no  recovers  bv  either 
party. 

It  is  incumbent,  as  I  said,  upon  a  pilot  operating  an 
airplane  to  exercise  that  degree  of  care  which  an  ordinarily 
prudent  pilot  would  exercise  under  the  circumstances ;  and, 
in  addition  to  that  general  principle,  the  Civil  Aeronautics 
Board  has  issued  certain  regulations  governing  traffic  in 
the  air.  If  a  pilot  violates  those  regulations,  and  by  reason 
of  the  fact  that  he  has  violated  them  a  collision  occurs, 
then  that  would  be  negligence. 

Of  course  there  might  be  a  violation  of  a  traffic  regula¬ 
tion  which  would  have  no  connection  with  the  collision. 
But  if  injury  resulted  from  a  violation,  either  from  the 
failure  to  exercise  ordinary  care,  which  I  have  defined,  or 
as  a  result  of  the  violation  of  one  of  the  traffic  regu- 

755  lations  of  the  Civil  Aeronautics  Board,  then  there 
would  be  negligence  and  your  verdict  should  be 

rendered  accordingly. 

The  rules  applying  in  this  case  promulgated  by  the  Civil 
Aeronautics  Board,  include  these : 

To  any  plane  flying  by  contact  flight,  these  rules  apply: 

“When  two  aircraft  are  on  crossing  courses  at  approxi¬ 
mately  the  same  altitude,  the  aircraft  on  the  left  shall  give 
way.” 

“An  overtaken  aircraft  has  the  right-of-way  and  the 
overtaking  aircraft,  whether  climbing  descending,  or  in 
level  flight,  shall  alter  its  course  to  the  right.” 
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h<  Aircraft  shall  be  flown  at  least  500  feet  apart  except 
by  prearrangement  of  the  pilots  in  command  of  the  air¬ 
craft.  ” 

Now,  as  to  instrument  flight  rules — 

•‘Aircraft  operating  along  a  designated  airway  shall  be 
flown  to  the  right  of  the  center  line  of  such  airway,  unless 
otherwise  authorized  by  a  control  center  or  control  tower.* ’ 

It  is  for  you  to  determine  what  caused  this  accident, 
whether  by  the  failure  to  exercise  ordinary  care,  or  failure 
to  comply  with  these  regulations,  by  the  pilots  on  one 
plane  or  the  other;  or  you  may  be  unable  to  deter- 

756  mine  what  caused  the  collision.  They  are  questions 
for  you  to  determine. 

The  testimony  has  taken  a  pretty  wide  course,  which  I 
think  was  partly  due  to  the  unfamiliarity  of  most  of  us,  at 
least,  with  the  rules  and  practice  controlling  airplane  flying. 
But  you  have  had  the  advantage  of  competent  counsel  who 
have  thoroughly  discussed  the  evidence  before  you  and  its 
effect. 

Because  these  questions  of  fact  are  for  you  and  you 
alone  to  determine,  I  have  no  power  to  decide  the  facts  in 
this  case ;  and  if  I  express  any  opinion  or  have  expressed 
any,  either  during  the  progress  of  this  case  or  during  this 
charge,  as  to  the  facts  in  this  case,  that  opinion  is  in  no 
way  controlling  upon  you.  On  the  other  hand,  it  is  your 
duty  to  follow  my  instructions  as  to  the  law;  but  the  ques¬ 
tions  of  fact  and  the  credibility  of  the  witnesses  are  matters 
for  your  determination  and  yours  alone. 

In  determining  whether  one  side  or  the  other  is  respon¬ 
sible  for  this  collision,  or  whether  both  are  or  whether 
neither  is,  the  burden  of  proof  is  upon  the  one  claiming 
that  another  is  negligent,  to  show  that  by  the  greater 
weight  of  the  evidence;  that  is,  what  is  called  the  burden 
of  proof  is  upon  the  one  claiming  that  another  is  negligent 
to  show”  that  by  the  greater  weight  of  the  evidence. 

There  is  no  presumption  of  negligence  arising 

757  merely  from  the  fact  that  there  was  a  collision.  The 
presumption  is  that  there  was  no  negligence;  but 
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that  presumption  of  no  negligence  merely  means  that  in 
the  absence  of  evidence  showing  negligence,  you  cannot  find 
negligence. 

So  the  question  in  this  case  is,  has  the  plaintiff  main¬ 
tained  the  burden  of  proof  and  the  showing  by  the  greater 
weight  of  the  evidence  that  the  pilots  operating  the  defend¬ 
ant’s  plane  were  negligent,  and,  vice  versa,  whether  the 
defendant  has  maintained  the  burden  of  proof  in  showing 
that  the  pilots  operating  the  plaintiff’s  plane  were  negli¬ 
gent. 

As  I  said,  you  are  the  exclusive  judges  of  the  credibility 
of  the  witnesses,  and  in  that  you  should  consider  the  inter¬ 
est  which  a  witness  has  in  this  case.  The  plaintiff  has  of¬ 
fered  in  testimony  Mr.  Rothman,  I  think  is  the  name,  who 
is  the  real  or  one  of  the  real  parties  in  interest  in  this  case, 
the  plaintiff  corporation  having  assigned  by  various  means 
the  right  of  action  to  the  witness  Rothman  and  his  asso¬ 
ciates. 

You  may  also  consider,  as  bearing  on  the  interest  of  any 
witness,  his  employment,  by  one  party  or  the  other,  or 
friendship,  or  any  fact  developed  in  the  testimony  which 
might  tend  to  bias  or  color  the  testimony  of  a  witness ;  and 
if  you  find  any  witness  has  wilfully  testified  falsely  as  to 
any  material  fact  as  to  which  that  witness  could  not  rea¬ 
sonably  be  mistaken,  you  may  disregard  his  testi- 
75S  mony  in  whole  or  in  part  as  you  deem  fit. 

So  it  is  for  you  to  decide,  taking  all  the  evidence 
in  the  case,  the  testimony  offered  by  witnesses  on  the  stand, 
and  the  testimony  of  those  who  have  testified  by  deposition. 
Take  all  that  into  consideration  and  determine  whether  or 
not  the  burden  of  proof  has  been  established  by  the  plain¬ 
tiff  as  to  the  negligence  of  the  defendant’s  pilots,  or  by  the 
defendant  as  to  the  negligence  of  the  plaintiff’s  pilots. 

As  I  said  before,  if  both  pilots  were  negligent,  neither 
can  recover  from  the  other,  that  is,  if  all  the  four  pilots 
were  negligent. 

If  you  find  that  the  defendant’s  pilots  were  not  negli- 
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gent,  or  that  the  plaintiff  has  failed  to  show  by  the  greater 
weight  of  the  evidence  that  those  pilots  were  negligent  and 
that  their  negligence  was  the  cause  of  this  collision,  then 
you  should  find  for  the  defendant,  the  Eastern  Air  Lines. 

On  the  other  hand,  if  you  find — apart  from  any  question 
whether  all  the  pilots  were  negligent — that  the  defendant’s 
pilots  were  negligent,  and  their  negligence  caused  this 
collision,  and  the  plaintiff’s  pilots  were  not  negligent,  or  the 
burden  of  proof  has  not  shown  they  were  negligent,  then 
yPur  verdict  should  be  for  the  plaintiff,  the  Universal  Air¬ 
line,  Incorporated;  and  you  should  return  a  verdict  for 
such  amount  as  in  your  minds  would  fairly,  reasonably 
and  adequately  compensate  it  for  the  result  of  this 
759  accident,  as  shown  by  the  evidence,  taking  into  con¬ 
sideration  the  reasonable  value  of  all  necessary  re¬ 
pairs  to  the  Universal  plane,  the  depreciation  suffered  by 
the  plane  because  of  the  accident,  the  cost  of  caring  for  and 
transporting  passengers,  the  cost  of  chartering  a  substitute 
plane  while  the  damaged  plane  was  in  repair,  and  the  cost 
of  maintaining  flight  crews  caused  to  remain  idle  by  the 
damaged  plane  being  out  of  service. 

In  ascertaining  that  amount,  the  burden  of  the  proof  is 
upon  the  plaintiff  to  show  these  damages,  that  is,  by  the 
greater  weight  of  the  evidence. 

Some  of  the  items  of  damage  testified  to  have  been  the 
recollection  of  witnesses  as  to  documentary  evidence,  as 
to  books  and  matters  of  that  kind,  which  have  not  been 
produced  to  you  for  your  decision — not  that  that  evidence 
cannot  be  considered  bv  you — but  the  question  is  for  you 
to  determine  how  much  weight  you  shall  give  to  evidence 
based  upon  the  recollection  of  accounts  and  records  which 
have  not  been  offered  to  you  in  evidence;  and  so  as  to  all 
matters  of  opinion,  as  to  their  expenses  and  losses,  that  is 
for  you  to  decide  and  you  only. 

On  the  other  hand,  if  you  find  that  the  defendant’s  pilots 
were  not  negligent,  and  the  plaintiff’s  pilots  were  negligent, 
and  that  the  defendant  has  shown  those  facts  by  the  greater 
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weight  of  the  evidence,  or,  rather,  has  shown  by 

760  the  greater  weight  of  the  evidence  that  the  plaintiff’s 
pilots  were  negligent  and  that  their  negligence 

caused  the  accident,  then  you  should  return  a  verdict  for 
the  defendant  on  its  cross-claim  against  the  plaintiff;  and 
if  you  do,  then  you  should  return  a  verdict  in  favor  of  it 
against  the  plaintiff,  for  such  sum  of  money  as  would 
fairly,  reasonably  and  adequately  compensate  it  for  its 
resulting  damages,  including  the  cost  of  material  required 
in  the  repair  of  the  plane,  the  reasonable  cost  of  labor  in 
repairing  it,  and  the  loss  of  revenue  incurred  by  it  during 
the  time  the  plane  was  out  of  service.  Likewise  the  burden 
of  proof  is  upon  it,  if  you  should  return  that  verdict,  of 
showing  the  damages  by  the  greater  weight  of  the  evidence. 

Finally,  if  you  find  that  the  accident  was  caused  by  the 
concurring  negligence  of  the  pilots,  both  of  the  plaintiff 
and  of  the  defendant,  then  your  verdict  shall  be  for  the 
defendant  on  the  claim  of  the  Universal  Airline  against 
the  Eastern  Air  Lines,  and  in  favor  of  the  Universal  Air¬ 
line  on  the  cross-claim  of  the  Eastern  Air  Lines  against  it. 

T  forgot,  I  believe,  to  say,  on  the  question  of  whether  one 
side  or  the  other  has  maintained  the  burden  of  proof,  that 
is,  by  establishing  its  contentions  by  the  greater  weight  of 
the  evidence,  that  the  greater  weight  of  the  evidence  is  not 
a  matter  to  be  decided  by  the  number  of  witnesses  on  one 
side  or  the  other,  as  to  any  particular  fact,  but  it  is  to 

761  be  decided  by  the  weight  that  you  give  to  the  testi¬ 
mony  as  a  whole,  the  effect  on  your  minds,  whether 

the  effect  on  your  minds  is  greater  on  one  side  or  the  other; 
and  upon  that  decide  the  issues  in  the  case. 

If  counsel  have  any  further  objections,  step  to  the  bench 
and  I  will  consider  them. 

(At  the  bench:) 

MR.  BERNSTEIN:  I  have  no  objection,  if  Your  Honor 
thinks  those  are  complete ;  but  I  think  those  two  you  stated 
you  would  give  (handing). 
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MR.  GALIHER:  Your  Honor,  I  think  that  is  equally 
true  of  the  Universal  plane,  too.  I  think  that  is  equally 
true  of  both  planes.  So  if  Your  Honor  is  going  to  read 
that,  I  think  you  should  have  it  apply  to  both. 

THE  COURT:  I  think  it  should  apply  to  both. 

MR.  BERNSTEIN :  How  about  the  other  one?  I  think 
the  Court  stated  that  was  the  law,  and  you  had  no  objection 
to  that  No.  4. 

MR.  GALIHER:  Yes ;  that  is  correct. 

THE  COURT :  I  will  charge  No.  4  as  applying  to  both 
lines. 

MR.  SMITH :  That  would  cover  any  objection  we  would 
have. 

THE  COURT :  All  right,  and  I  will  read  this  one,  too. 

Have  you  any  other  objections,  now,  before  the  jury 
goes  out? 

762  MR.  BERNSTEIN:  One  objection  I  have  is  to 
the  isolation  of  Mr.  Rothman  as  an  interested  party. 
T  think  their  secretary-treasurer  was  in  the  same  position, 
both  testifying  as  to  damages. 

(Counsel  having  returned  to  the  trial  table:) 

THE  COURT:  Members  of  the  jury,  counsel  have 
called  my  attention  to  two  matters  which  I  overlooked. 
One  is  this: 

If  you  find  that  a  pilot  on  either  plane,  in  the  exercise  of 
reasonable  care,  would  have  seen  the  other  plane  in  time 
to  avoid  the  collision,  and  failed  to  exercise  reasonable 
care  to  do  so,  then  you  will  conclude  that  that  failure  to 
exercise  reasonable  care  to  avoid  that  collision  would  be 
negligence. 

Another  is  this:  It  is  admitted  that  the  Eastern  Air 
Lines  pilots,  before  their  takeoff,  received  information 
that  the  Universal  plane  was  ahead  of  them  on  the  same 
airway  and  altitude;  it  was  their  duty  to  anticipate  over¬ 
taking  the  other  plane  and  to  exercise  reasonable  care  to 
look  out  for  it  and  to  avoid  colliding  with  it. 
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If  yon  wish  to  take  with  you  these  photographs  and 
maps,  the  Marshal  will  bring  them  down  to  you  in  the  jury 
room.  So  you  will  now  please  withdraw  and  consider  of 
your  verdict.  Another  thing,  if  you  want  these  airplanes, 
you  can  take  them  down,  too. 

763  (Accordingly,  at  10:50  a.  m.  the  jury  retired  to 
consider  of  its  verdict.) 

MR.  GALIHER:  Your  Honor,  I  take  it  it  wasn’t  neces¬ 
sary  for  me  again  to  note  my  objection  to  the  instructions 
we  requested  that  you  denied,  and  the  instructions  granted 
for  the  plaintiff  to  which  we  objected? 

THE  COURT:  I  don’t  think  so;  but  you  can  note  that 
again,  the  jury  now  having  retired. 

MR.  GALIHER:  I  will  ask  the  reporter  to  please  do 
that. 

(At  3:40  o’clock  p.  m.,  the  jury  still  being  out,  the  fol¬ 
lowing  occurred :) 

(At  the  bench:) 

THE  COURT:  What  do  you  think  of  my  giving  them 
a  charge  somewhat  like  the  Allen  charge? 

MR.  GALIHER:  I  would  rather  Your  Honor  called 
them  in  and  asked  if  there  was  any  chance  of  their 
arriving  at  a  verdict. 

THE  COURT :  Whatever  they  say,  I  think  I  will  give 
them  that  charge. 

MR.  GALIHER :  I  think  I  would  object  to  that  charge. 

THE  COURT :  You  could  take  your  exception. 

(Counsel  having  returned  to  the  trial  table :) 

THE  COURT :  Bring  up  the  jury. 

(The  jury  now  being  in  the  courtroom :) 

THE  COURT:  Have  the  jurors  not  been  able 

764  to  come  together?  (The  jurors  responded  in  the 
negative.) 

Do  you  think  there  is  any  prospect  of  your  agreeing? 

THE  FOREMAN:  Your  Honor,  I  am  the  foreman 
and  I  think  I  can  speak  for  the  jurors. 

THE  COURT:  Well? 
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THE  FOREMAN:  I  feel  that  we  have  settled  quite 
a  bit  of  the  issues  on  it  ourselves,  but  on  one  point  I 
feel  if  we  can  go  back  for  a  little  longer  we  can  reach  a 
decision. 

THE  COURT:  I  will  ask  you  to  do  that,  because  this 
case  has  taken  a  good  while  to  try.  It  is  an  important 
case,  in  a  way,  for  the  parties  and  for  the  Court,  and  it 
would  be  very  unfortunate  if  it  had  to  be  retried.  I  think 
you  should  try  to  get  together.  Of  course,  no  one  should 
surrender  his  conscientious  conviction  in  order  to  bring 
about  an  agreement.  But  if  you  can,  after  talking  with 
each  other  and  going  over  it  fully,  get  together,  I  think 
yon  should.  So  I  will  ask  you  to  go  back  again. 

A  JUROR :  Your  Honor,  will  15  minutes  be  too  long? 

THE  COURT:  No;  I  am  not  trying  to  fix  a  time  for 
you,  but  I  am  just  anxious,  if  you  can  conscientiously  get 
together,  for  you  to  do  so. 

THE  JUROR:  Yes,  sir. 

(The  jury  again  having  left  the  courtroom:) 

THE  COURT:  I  take  it  you  except  to  that  charge? 

MR.  GALIHER :  Yes,  sir. 

765  MR.  BERNSTEIN :  I  should  say  that  was  sched¬ 
ule  service,  and  that  should  be  along  Mr.  Galiher’s 
line.  Your  Honor. 

MR.  GALIHER:  Your  Honor,  they  didn’t  take  back 
any  of  their  exhibits  with  them.  I  don’t  know  whether  they 
will  want  them  or  not. 

THE  COURT :  Well,  if  they  want  them,  they  can  send 
for  them. 

I  will  recess  until  the  return  of  the  jury. 

(Following  the  recess:) 

Verdict  of  the  Jury. 

(At  4  o’clock  p.m.,  the  jury  now  in  the  courtroom:) 

THE  COURT:  I  believe  you  said  you  were  the  fore¬ 
man.  sir? 
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THE  FOREMAN :  That  is  right. 

THE  COURT:  Have  the  jurors  agreed  on  their  ver¬ 
dict? 

THE  FOREMAN :  We  have. 

THE  COURT:  Do  you  find  in  favor  of  the  plaintiff, 
the  Universal  Airline,  against  the  Eastern  Air  Lines,  in 
its  claim? 

THE  FOREMAN :  We  find  in  favor  of  the  defendant, 
Eastern  Air  Lines. 

THE  COURT:  And  in  the  cross  claim  of  the  Eastern 
Air  Lines  against  the  Universal,  how  do  you  find? 

THE  FOREMAN :  We  find  in  favor  of  the  plain¬ 
tiff,  Eastern  Air  Lines. 

766  THE  COURT  :In  favor  of— 

THE  FOREMAN:  The  plaintiff . 

THE  COURT:  The  plaintiff,  the  Eastern  Air  Lines, 
and  in  what  amount? 

THE  FOREMAN:  $8,500. 

THE  COURT:  Members  of  the  jury,  your  verdict  as 
rendered  by  your  foreman  is  that  you  find  in  favor  of 
the  Eastern  Air  Lines  against  the  Universal  Airline,  in 
the  sum  of  $8,500.  Is  that  the  verdict  of  each  and  all  of 
you  ?  ( The  jurors  responded  in  the  affirmative. ) 

And  on  the  original  suit  of  the  Universal  Airline  against 
the  Eastern  Air  Lines,  you  find  in  favor  of  the  defendant, 
the  Eastern  Air  Lines?  These  are  the  verdicts  of  each 
and  every  one  of  you?  (The  jurors  responded  in  the  af¬ 
firmative.) 

THE  COURT :  Report  to  your  jury  room  next  Monday 
at  9 :30  a.m. 

Mr.  Galiher,  do  you  still  insist  on  your  objection  to  my 
charge? 

MR.  GALIHER :  I  withdraw  my  objection,  Your  Honor. 
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•  •  •  • 

434  ME.  GALIHER:  At  this  time,  if  Your  Honor 
pleases,  I  would  like  to  read  into  evidence  a  depo¬ 
sition  of  Sidney  D.  Berman,  an  engineer  of  the  Civil 
Aeronautics  Administration. 

MR.  BERNSTEIN:  If  Your  Honer  pleases,  I  think 
there  are  some  questions  as  to  the  admissibility  of  that. 

THE  COURT :  Let  me  see  it. 

(At  the  bench:) 

MR.  SILBERBERG:  If  Your  Honor  pleases,  our  ob¬ 
jections  go  to  the  deposition  as  a  whole,  rather  than  to 
the  specific  questions. 

THE  COURT:  You  object  to  it  as  a  whole? 

435  MR.  BERNSTEIN:  The  entire  taking  of  it,  on 
two  grounds,  which  I  will  explain  to  Your  Honor. 

THE  COURT :  Let  me  hear  it. 

MR.  BERNSTEIN :  In  the  first  place,  there  is  no  show¬ 
ing  there  is  an  attempt  to  bring  Mr.  Berman  here.  He  is 
stationed  in  Washington  and,  as  far  as  we  know,  is  avail¬ 
able  for  the  trial. 

But  my  principal  objection  is  this:  Civil  Aeronautics 
statute  specifically  makes  inadmissible  in  any  court  of  law 
any  reports  or  investigations  by  CAB. 

THE  COURT :  That  is  not  to  the  deposition  as  a  whole. 
That  may  be  to  its  contents. 

MR.  BERNSTEIN :  The  whole  contents.  As  the  depo¬ 
sition  will  show,  he  was  reading  from  a  report,  and  the 
information  he  had  was  from  a  report. 

THE  COURT :  Then  let  me  look  at  it 

MR.  GALIHER:  That  is  not  true. 

THE  COURT:  You  gentlemen  seem  to  differ  on  a 
question  of  fact 

MR.  BERNSTEIN:  I  think  we  do. 

THE  COURT:  Is  the  witness  here  in  town? 

MR.  GALIHER:  Yes,  Your  Honor.  Here  is  the  situ¬ 
ation.  The  Civil  Aeronautics  Board  has  a  regulation 
under  which  they  refuse  to  permit  the  testimony  of  their 
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investigators  to  be  given  in  court.  The  only  way 

436  you  can  get  the  testimony,  as  counsel  knows — we 
have  been  in  this  thoroughly — is  to  submit  a  list 
of  questions  which  they  approve. 

THE  COURT :  How  can  the  Civil  Aeronautics  prevent 
a  witness  from  testifying,  if  I  order  him  to  testify? 

MR.  GALIHER:  Your  Honor,  they  have  a  regulation. 
I  have  never  tested  the  validity  of  that  regulation. 

THE  COURT:  Then  we  will  have  to  test  it,  because 
there  is  a  lot  of  this  I  would  not  permit  if  the  witness  were 
present.  i 

In  the  first  place,  I  sustain  the  objection  to  the  admis¬ 
sion  of  this  deposition,  unless  it  is  impossible  to  produce 
the  witness  himself.  He  had  no  power,  in  my  opinion, 
to  come  here  with  a  report  and  not  testify  himself. 

MR.  GALIHER:  May  I  prepare  an  appropriate  sub¬ 
poena? 

THE  COURT:  Yes. 

MR  GALIHER:  And  have  it  signed  by  Your  Honor, 
because  unquestionably  we  are  going  to  have  a  lot  of 
trouble  in  this. 

THE  COURT:  You  mean  a  subpoena  duces  tecum? 

MR  GALIHER:  Yes,  sir. 

THE  COURT:  I  can’t  remember  in  which  it  is  nec¬ 
essary  for  the  Court  to  issue  it,  as  against  that  in  which 
the  Clerk  should  issue  it.  I  know  there  is  a  difference. 

I  think  the  Clerk  is  the  one  to  issue  this  subpoena. 

MR.  GALIHER:  All  right,  sir.  I  will  issue  one  during 
the  luncheon  recess. 

437  THE  COURT:  Very  well.  I  will  give  you  an 
opportunity  to  produce  the  witness. 

MR  GALIHER:  And  may  I  say  to  Your  Honor,  I 
agree  with  Your  Honor  100  percent,  and  we  would  rather 
have  had  this  witness  down  here.  But  these  airlines  have 
to  do  business  with  the  Civil  Aeronautics  Board  and  thev 
have  said  we  have  no  right  to  compel  them  to  send  their 
investigators  down  here. 
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THE  COURT:  I  don’t  know  about  that.  It  isn’t  a 
matter  involving  the  safety  of  the  country,  as  with  some 
of  these  departments. 

MR.  GALIHER:  I  just  wanted  you  to  know  the  posi¬ 
tion  we  found  ourselves  in. 

THE  COURT:  I  will  give  you  an  opportunity  to  pro¬ 
duce  him.  I  understand  now,  and  that  was  my  recollection, 
that  in  taking  a  deposition,  a  subpoena  duces  tecum  is  to 
be  issued  by  the  Court;  but  when  a  case  is  on  trial,  it  is 
for  the  Clerk  to  do  so. 

MR.  GALIHER:  I  just  didn’t  want  them  to  raise  that 
objection,  that  it  wasn’t  a  properly  issued  subpoena. 

THE  COURT :  It  is  now  about  five  minutes  before  the 
usual  time  for  the  recess;  so  let  us  recess. 

MR.  BERNSTEIN:  And  reconvene  at  1.30? 

THE  COURT:  Yes. 

Have  you  any  witness  you  can  put  on  at  1 :30? 
438  MR.  GALIHER:  I  believe  there  is,  Your  Honor. 

There  is  one  in  the  morning,  and  I  don’t  know  for 
sure  whether  he  is  in  town  yet. 

•  •  •  • 
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lltriteit  States  (Emtrt  at  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  10,501 


Universal  Airline,  Inc.,  Appellant, 

vs. 

Eastern  Air  Lines,  Inc.,  Appellee. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  by  plaintiff  below  from  judgment  of 
the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia  entering  a  verdict  in  favor  of  defendant  on  plain¬ 
tiff’s  claims  and  on  defendant’s  counterclaim  for  prop¬ 
erty  damage  arising  out  of  a  midair  collision  between  pas¬ 
senger  planes  of  the  respective  parties,  and  dismissing 
plaintiff’s  cause  of  action  against  the  defendant  for  ma¬ 
licious  impairment  of  plaintiff’s  business. 
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Judgment  was  entered  June  24,  1949  (J.  A.  18-19),  and 
a  new  trial  denied  September  14,  1949  (J.  A.  21).  Notice 
of  appeal  was  filed  October  13,  1949  (J.  A.  22). 

Jurisdiction  of  this  Court  is  based  on  Section  17-101  of 
the  District  of  Columbia  Code. 

1  STATEMENT  OF  CASE 

I.  The  Claims  For  Property  Damage 1 

On  December  19,  1946,  between  6:05  and  6:07  p.  m., 
Eastern  Standard  Time,  (J.  A.  15,  49,  123)2  at  a  point 
northwest  of  Aberdeen,  Maryland,  and  approximately  3 
mil^s  south  of  Port  Deposit  and  Bainbridge,  Maryland 
(J.  A.  101),  which  lie  on  the  Susquehanna  River,  two  pas¬ 
senger  airplanes  collided  in  mid-air.3 

This  case  arises  between  the  operators  of  the  aircraft 
involved.  Plaintiff’s  aircraft,  a  Douglas  DC-3  (See 
model,  PI.  Ex.  *2)  was  en  route  from  Newark,  New  Jersey, 
to  Miami,  Florida,  with  a  scheduled  refueling  stop  at 
Raleigh,  North  Carolina  (J.  A.  46,  92).  The  defendant’s 
plane,  a  Douglas  DC-4  (See  model,  PI.  Ex.  3)  was  en  route 


1  For  convenience,  the  facts  relating  to  the  cause  of  action  for 
malicious  impairment  of  business  (paragraphs  10,  11  and  12  of  the 
amended  complaint  (J.  A.  6-7))  referred  to  hereinafter  as  “the  sec¬ 
ond  cause  of  action”  will  be  set  out  in  Part  II  of  the  Statement, 
infra. 

2  In  the  record,  reference  to  time  is  very  often  to  so-called  “Air 
Time”  a  system  also  used  by  the  military  forces.  As  compared  to 
conventional  computation  of  time,  air  time  operates  on  a  twenty- 
four-hour  clock,  starting  at  midnight.  Thus,  for  example,  10:30 
a.m.  would  be  1030  air  time,  and  6:05  p.m.  would  be  1805  air  time. 
Se^  J.  A.  50.  In  this  brief,  all  times  will  be  converted  into  conven¬ 
tional  time  designations. 

3  While  not  pertinent  here,  no  deaths  or  serious  injuries  resulted. 
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from  Newark  to  Miami,  non-stop  (J.  A.  160). 4  Before 
departure  from  Newark  in  the  late  afternoon,  plaintiff’s 
pilot,  as  required  by  regulations,5  filed  a  so-called  Instru¬ 
ment  Flight  Plan  with  the  New  York  Airway  Traffic  Con¬ 
trol  Center  office  at  Newark  to  cruise  at  2,000  feet  to  the 
Raleigh-Durham  Airport  via  Airway  Amber  7  (J.  A.  47, 
94).  Having  received  CAA  approval  for  this  flight  plan 
(J.  A.  95),  plaintiff’s  plane  departed  from  Newark  at  5:07 
p.  in.  on  December  19,  1946  (J.  A.  15-16,  48,  92,  123), 
maintaining  a  speed  of  approximately  150  miles  per  hour 
(J.  A.  98,  110,  41,  42,  137).  Neither  before  departure  nor 
at  any  other  time  before  the  collision  was  plaintiff’s  flight 
advised  to  anticipate  meeting  with  defendant’s  aircraft 
en  route  ( J.  A.  47-48, 95-96). 

Defendant  also  filed  an  Instrument  Flight  Plan  with  the 
New  York  Airway  Traffic  Control  Center  office  to  cruise 
at  2,000  feet  to  Miami  (J.  A.  143).  However,  because  of 
the  previous  clearance  given  to  plaintiff,  defendant  instead 
was  issued  a  clearance  under  Contact  Flight  Rules  (J.  A. 
145-146.  See  also  J.  A.  38).  Under  these  rules,  some¬ 
times  referred  to  as  Visual  Flight  Rules,  a  pilot  is  re¬ 
quired  to  guide  his  aircraft  primarily  by  visual  means 
rather  than  relying  on  instruments,  as  is  contemplated  in 
the  Instrument  Flight  Plan.  See  Air  Traffic  Rules,  Def. 
Ex.  8,  Sections  60.100-60.110.  Moreover,  as  defendant’s 
pilot  and  co-pilot  themselves  described  it,  a  pilot  flying 
on  an  Instrument  Flight  Plan  has  “the  first  right  to”  the 
airway  and  “anyone  else  would  have  to  avoid  him”  (J*  A. 
152, 170). 6 

4  The  prescribed  flight  paths  and  the  actual  paths  of  the  two  air¬ 
planes  from  Newark  to  and  through  the  point  of  collision  can  be 
traced  on  the  air  map,  PI.  Ex.  1,  by  following  the  descriptive  testi¬ 
mony  at  J.  A.  32-33,  96-101,  131-135,  208-213. 

5  See  J.  A.  37,  94  re  the  clearance  of  flight  plans  with  Civil  Aero¬ 
nautics  Administration  field  authorities.  See  J.  A.  30  re  functions 
of  field  dispatchers. 

6  For  a  further  description  of  instrument  and  contact  flights,  see 
J.  A.  38-41,  94-95  . 
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Prior  to  departure,  defendant’s  pilot  was  advised  by  the 
Air  Traffic  Control  that  the  DC-3  had  left  approximately 
1  o  minutes  earlier  and  was  proceeding  south  along  the 
same  route  proposed  to  be  followed  by  the  defendant  and 
at  the  same  altitude  of  2,000  feet  ( J.  A.  123,  145,  152-153, 
161).  Defendant’s  pilot  acknowledged  receipt  of  this  ad¬ 
vice  (J.  A.  123).  Thereafter,  at  5:22  p.  m.,  27  minutes 
behind  schedule,  defendant  departed  from  Newark  (J.  A. 
16,  123,  160-161)  headed  south  at  an  approximate  speed 
of  2b0  miles  per  hour  ( J.  A.  148, 153, 42, 137). 

Although,  in  effect,  admitting  that  they  should  have  ex¬ 
pected  to  overtake  the  DC-3  at  the  very  time  of  the  colli¬ 
sion  (See  J.  A.  148,  154-155,  170-172),  defendant’s  pilot, 
who  was  then  operating  the  DC-4,  did  not  see  plaintiff’s 
aircraft  at  any  time  before  collision  (J.  A.  149)  and  his 
co-pilot  did  not  see  it  until  a  second  or  two  before,  at 
which  time  he  “seized”  the  controls  of  the  DC-4  and  at¬ 
tempted  a  violent  maneuver  to  avoid  a  crash  (J.  A.  163- 
164).  Neither  vreather  nor  mechanical  difficulties  in  any 
way  contributed  to  the  incident.  There  was  no  evidence 
of  any  mechanical  or  structural  defect  in  either  airplane 
and  plaintiff’s  prescribed  external  flying  lights — including 
certain  flashing  lights — were  on  (J.  A.  49,  104). 7  More¬ 
over,  the  weather  was  excellent,  with  “unlimited”  visi¬ 
bility  of  at  least  12  to  15  miles  ( J.  A.  49,  55,  96,  103,  142). 
Nevertheless,  one  hour  after  the  DC-3  had  left  Newark 
and1  45  minutes  after  the  DC-4  had  departed,  the  planes 
collided  in  mid-air  just  south  of  Port  Deposit  and  Bain- 
bridge,  Maryland,  and  as  a  result  were  substantially  dam¬ 
aged.8 


7  As  a  matter  of  fact,  these  lights  were  still  on  when  plaintiff’s 
damaged  aircraft  landed  (J.  A.  53,  104). 

8  As  can  be  seen  by  the  various  photographs  in  evidence,  the 
DC-3  was  crushed  in  from  just  behind  the  top  righthand  side  of 
the  pilot’s  compartment.  See,  e.  g.,  PI.  Ex.  4D,  12A  and  B,  14A  and 
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As  shown  by  the  testimony  of  defendants  own  flying 
personnel,  either  by  ordinary  arithmetic  computation  or  by 
use  of  standard  air  navigational  aids,  Eastern’s  pilots 
could,  by  reason  of  their  knowledge  of  the  respective  de¬ 
partures  and  cruising  speeds,  easily  have  determined  in 
advance  that  they  would  overtake  Universal’s  airplane  at 
the  very  moment  of  collision  (See  J.  A.  138-139,  153-155, 
170-172).  On  the  other  hand,  plaintiff’s  pilots  did  not  see 
defendant’s  plane  at  any  time  (J.  A.  50-51,  59,  103)  and, 
as  previously  stated,  had  no  forewarning  of  it. 

Because  of  the  contentions  concerning  the  relative  at¬ 
titudes  of  the  planes  before  the  impact,  the  pertinent  tes¬ 
timony  of  each  of  the  witnesses  is  set  out  hereinafter 
seriatem. 

Eugene  M.  Harvey  (J.  A.  45-66)  plaintiff’s  co-pilot,  tes¬ 
tified  : 

(1)  After  coming  to  the  proper  heading  of  255-260°, 
when  leaving  South  Philadelphia,  that  course  was  main¬ 
tained  until  the  collision  about  20  minutes  later  (J.  A. 
49,  64) ; 

(2)  At  no  time  prior  to  the  collision  did  he  see  defend¬ 
ant’s  plane,  and  that  he  was  first  aware  of  the  collision 
when  “we  heard  a  terrific  crack  which  seemed  to  be  .  .  . 
just  practically  on  my  right  or  immediately  over”  [Har¬ 
vey  -was  sitting  in  the  right  hand  seat]  (J.  A.  51) ; 

(3)  The  impact  caused  plaintiff’s  plane  to  change  head¬ 
ing  about  20°  to  the  left  and  to  lose  about  400  feet  of 
altitude  ( J.  A.  51) ; 


B.  The  damage  to  the  DC-4  was  concentrated  in  the  underbelly 
towards  the  rear  of  the  fuselage.  Def.  Ex.  7. 

Following  the  collision,  the  DC-3  made  a  safe  forced  landing  at 
Phillips  Field,  an  Army  installation  near  Aberdeen,  and  the  DC-4 
flew  on  to  the  Washington  National  Airport. 
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(4)  Before  the  collision  neither  the  pilot  nor  he  made 

any  change  in  the  posture  or  course  of  plaintiff’s  plane 
( J.  A.  52) ;  ! 

(5)  Some  of  the  propeller  blades  on  plaintiff’s  plane 
were  bent  forward  by  the  collision  ( J.  A.  53) ;  and  that 
at  the  time  of  the  collision  the  DC-3  was  “  straight  and 
level  on  course  steering  between  255  and  260°”  (J.  A. 
63)  at  an  altitude  of  2,000  feet  (J.  A.  62),  and; 

(6)  The  impact  marks  on  plaintiff’s  plane  were  “very 
near  along  our  longitudinal  axis  at  a  slight  angle.  It 
seemed  to  be  to  the  left  and  mostly  forward”  (J.  A.  55). 

Joseph  A .  Richter  (J.  A.  69-77),  an  independent  repair¬ 
man,  testified : 

(1)  On  the  plaintiff’s  plane  “the  bulkhead  behind  the 
co-pilot  was  pushed  forward  ”  (J.  A.  75),  and; 

(2)  The  force  of  the  impact  on  plaintiff’s  plane  was 
generally  in  a  forward  direction  and  he  drew  a  diagram 
(PL  Ex.  6)  demonstrating  this  fact  (J.  A.  75-76). 

Henry  Norris  (J.  A.  88-122),  plaintiff’s  pilot,  testified: 

(1)  After  leaving  southwest  Philadelphia  the  DC-3 
came  to  a  heading  of  between  255  and  260°  which  was 
maintained  for  about  20  minutes  up  until  the  collision  (J. 
A.  98-99, 105-106, 116) ; 

(2)  On  passing  over  the  Susquehanna  he  observed  the 
lights  of  a  dam  [Conowingo]  “slightly  on  [their]  right” 
(J.  A.  100) ; 

(3)  The  collision  occurred  at  a  point  about  three  miles 
in  a  perpendicular  line  south  from  the  Susquehanna  (J. 
A.  100-101  and  particularly  101) ; 

(4)  His  first  knowledge  of  the  collision  occurred  when 
“suddenly  there  was  a  terrific  crack  above  and  behind  us 
to  the  right,  forcing  the  airplane  downward  and  slightly 
to  the  left  .  .  .”  (J.  A.  102) ; 
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(5)  The  impact  gash  on  plaintiff’s  plane  ran  longitudi¬ 
nally  about  20°  off  the  center  line  (J.  A.  107-108)  which 
was  diagrammed  by  the  witness  (PI.  Ex.  13) ; 

(6)  The  DC-3’s  propeller  blades  were  bent  forward 
( J.  A.  108) ; 

(7)  Upon  inspection  of  plaintiff’s  plane  the  next  morn¬ 
ing  the  gyro  compass  was  found  “sitting”  at  a  heading 
between  255  and  260°,  and ; 

(8)  At  the  time  of  the  collision,  plaintiff’s  plane  was 
in  “straight  and  level  flight  at  2,000  feet”  (J.  A.  116) 
on  a  course  of  255  to  260°  ( J.  A.  119)  and  that  no  changes 
in  heading  had  been  made  just  before  the  collision  (J.  A. 
119). 

Joseph  J.  Kelley  (J.  A.  130-139)  defendant’s  check  pilot 
(not  on  the  collision  flight)  testified: 

(1)  When  following  the  prescribed  airway  going  South 
in  crossing  the  Susquehanna,  Conowingo  Dam  “would 
be  slightly  on  the  right”  (J.  A.  137)  and  that  the  dam  was 
lighted  at  night  ( J.  A.  138),  and; 

(2)  Considering  all  pertinent  factors  as  to  the  relative 
speeds,  characteristics  and  departures  of  the  respective 
planes,  the  DC-4  should  have  expected  to  overtake  the 
DC-3  at  about  6 :07  ( J.  A.  138-139). 

Joseph  B.  Kuhn  (J.  A.  140-158)  defendant’s  pilot,  tes¬ 
tified: 

(1)  “When  Bainbridge  went  under  our  nose  ...  I 
made  a  turn  to  the  left  and  headed  towards  Baltimore” 
(J.  A.  147)  and  that  two  minutes  elapsed  from  that  time 
to  the  time  of  collision  ( J.  A.  148) ; 

(2)  He  had  instructed  his  co-pilot  “You  watch  out  for 
that  airplane,  because  we  are  going  to  overtake  it  some 
place”  (J.  A.  148) ; 
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(3)  Immediately  before  the  impact  his  co-pilot  grabbed 
the  controls  (Kuhn  was  then  operating  the  plane)  and 
pulled  up  hard  and  to  the  right  as  a  result  of  which,  prior 
to  impact,  the  nose  pulled  up  and  the  plane  was  turning 
to  the  right  ( J.  A.  149) ; 

(4)  He  did  not  see  plaintiffs  plane  before  the  impact 
( J.  A.  149) ; 

(5)  A  plane  on  an  Instrument  Plight  Plan  “had  the 
first  right  to”  the  airway  and  “anyone  else  would  have 
to  avoid  him”  ( J.  A.  152) ; 

(6)  Although  an  air  computer  was  standard  equipment 
for  such  air  problems,  he  could  not,  on  an  air  computer, 
determine  the  time  at  which  the  DC-4  should  have  ex¬ 
pected  to  overtake  the  DC-3  (J.  A.  154-155)  [the  defend¬ 
ant’s  cheek  pilot,  Kelley,  had  previously  calculated  the 
time  on  the  very  same  computer]  and  that  he  could  not 
compute  the  time  while  on  the  stand  ( J.  A.  153-154) ; 

(7)  He  had  previously  testified  at  a  Civil  Aeronautics 
Board  hearing,  immediately  following  the  accident  over 
two  years  before,  that  at  the  time  of  the  collision  he  was 
on  a  heading  of  between  250  and  230°  and  “in  the  process 
of  homing  on  Washington,”  a  heading  of  230°  (J.  A.  155- 
156),  and; 

(8)  He  was  on  a  heading  of  approximately  230°  at  the 
time  of  the  collision  which  he,  in  effect,  admitted  would 
avoid  the  regular  route  to  the  Baltimore  relay  and  instead 
carry  directly  to  Washington  (J.  A.  157-158). 

Roland  J.  Brown  (J.  A.  159-174),  defendant’s  co-pilot, 
testified : 

(1)  Defendant’s  plane  was  originally  scheduled  to  de¬ 
part  from  Newark  at  4:55  p.  m.  but  that  departure  was 
delayed  until  5 :22  p.  m.  ( J.  A.  160-161) ; 
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(2)  They  made  a  turn  to  the  left  about  1  or  iy2  miles 
before  reaching  Bainbridge  and  that  a  couple  of  minutes 
then  elapsed  before  the  collision  ( J.  A.  163) ; 

(3)  “Shortly  after  passing  Bainbridge,  I  .  .  .  shifted 
my  attention  from  the  right  window  to  the  left  .  .  .  Cap¬ 
tain  Kuhn  was  flying  at  the  time”  and  upon  catching  sight 
of  another  plane  “I  seized  the  controls  and  started  to  climb 
to  the  right”  ( J.  A.  163-164) ; 

(4)  His  seizure  and  movement  of  the  controls  was 
“violent”  and  had  the  effect  of  pulling  the  nose  up  and 
making  a  shallow  turn  before  impact  ( J.  A.  164-165) ; 

(5)  In  the  CAB  hearing  he  had  testified  that  he  could 
not  recall  whether  the  new  heading  taken  at  Bainbridge 
had  been  completed  before  the  collision  (J.  A.  166) ; 

(6)  Had  the  defendant’s  plane  cruised  normally  it 
would  have  been  late  in  arriving  over  Washington  because 
of  its  delayed  departure  from  Newark  ( J.  A.  169) ; 

(7)  An  airplane  cleared  on  an  Instrument  Flight  Plan 
had  “an  exclusive  right  or  control  of  the  airwav”  (J.  A. 
170) ; 

(8)  By  computation  of  the  relative  characteristics  and 
departures  of  the  two  planes,  defendant  should  have  ex¬ 
pected  to  overtake  plaintiff  at  6:07  (J.  A.  170-172),  and; 

(9)  To  be  on  course  to  the  Baltimore  relay  after  pass¬ 
ing  Bainbridge  the  heading  should  be  260°  (J.  A.  173)  or 
250°  (J.  A.  174)  and  that  a  course  of  230°  would  avoid 
the  Baltimore  relay  and  instead  carry  directly  to  Wash¬ 
ington  (J.  A.  173). 

Sidney  D.  Bermcm  (J.  A.  178-201)  a  CAB  official,  tes¬ 
tified  : 

(1)  He  investigated  the  collision  and  made  an  inspec¬ 
tion  of  both  damaged  planes  in  the  course  of  his  official 
duties  with  CAB  as  an  aircraft  specialist  ( J.  A.  182-183) ; 
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( 2)  He  studied  the  character  and  extent  of  the  damage 
to  both  planes  (J.  A.  186),  to  which  he  testified  in  some 
detail  ( J.  A.  187-190, 192-194) ; 

(3)  Based  on  his  observations  of  the  planes  and  their 
relative  speeds  of  150  and  200  m.  p.  h.,  at  the  time  of  im¬ 
pact  there  was  a  74°  angle  (the  angle  of  incidence  or  col¬ 
lision)  between  the  longitudinal  axes  of  the  two  planes 
(J.  A.  19S-199),  but  that  this  angle  “is  at  the  exact  mo¬ 
ment  of  impact.  I  don’t  know  a  thing  about  what  those 
airplanes,  the  flight  path  of  those  airplanes,  before  con¬ 
tact”  ( J.  A.  200-201),  and ; 

(4)  The  propeller  blades  of  the  DC-3  were  bent  for¬ 
ward  ( J.  A.  201). 

John  N.  YanJell  (J.  A.  206-232)  plaintiff’s  chief  pilot, 
testified : 

(1)  The  prescribed  CAA  course  from  Southwest  Phila¬ 
delphia  going  south  carries  at  260°  to  the  Baltimore  relay, 
that  this  course  would  carry  over  the  Susquehanna  at 
Bainbridge  and  Port  Deposit  and  that  no  change  of  course 
is  required  (J.  A.  211-212).  [This  is  confirmed  by  PI. 
Ex.  l],and; 

(2)  A  change  at  Bainbridge  from  the  prescribed  course 
of  260°  to  230°  would  carry  southeast  of  the  Baltimore 
relay  and  directly  to  Washington. 

II.  The  Claims  For  Malicious  Impairment  of  Business 

The  original  complaint  filed  January  13,  1947,  empha¬ 
sized  the  damage  immediately  incident  to  the  collision  (J. 
A.  2-3).  Thereafter,  during  pretrial,  on  February  13, 
1948,  the  complaint  was  amended  so  as  to  cover  more 
specifically  damages  caused  by  defendant’s  malicious  im¬ 
pairment  of  plaintiff’s  business.  See  Amended  Complaint, 
paragraphs  10, 11,  and  12  ( J.  A.  5,  6,  7).  Defendant  moved 
to  strike  these  additional  paragraphs  on  the  ground  that 
this  claim  was  barred  by  the  one-year  statutory  period 
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of  limitation  for  defamation  actions  (J.  A.  8-9).  After 
extensive  hearings  on  the  matter,  the  pretrial  judge  de¬ 
nied  the  motion  (J.  A.  9-10).  Defendant’s  petition  for  a 
special  appeal  to  review  this  order  (J.  A.  10)  was  denied 
(J.  A.  11).  Thereafter,  when  the  case  came  up  for  trial 
before  another  judge,  the  motion  to  dismiss  the  second 
cause  of  action  for  malicious  impairment  was  renewed 
(J.  A.  66-67)  and  sustained  (J.  A.  18,  67,  77-79),  so  that 
the  trial  below  was  confined  to  the  claims  for  property 
damage  and  loss  of  business  immediately  incident  to  the 
collision. 

III.  Disposition  of  the  Case  Below 

As  indicated  under  Part  II  hereinabove,  the  trial  below 
was  had  solely  upon  the  property  damage  claims.  The 
complaint  charged  that  the  collision  was  proximately 
caused  solely  by  defendant’s  negligence  (J.  A.  3,  6).  The 
defense  alleged  contributory  negligence  and  asserted  a 
counterclaim  for  defendant’s  property  damage  (J.  A.  4,  5). 
After  more  than  five  hours’  deliberation,  the  jury  returned 
a  verdict  against  the  plaintiff  on  its  claim  and  in  favor 
of  the  defendant  on  its  counterclaim  in  the  sum  of  $8,- 
500.00  (J.  A.  18-19,  315).  Plaintiff’s  motion  for  a  judg¬ 
ment  notwithstanding  the  verdict  on  the  counterclaim  and 
for  a  new  trial  in  the  entire  cause  were  denied  after  hav¬ 
ing  been  taken  under  advisement  of  the  trial  justice  for  a 
period  of  more  than  two  months  (J.  A.  21).  From  these 
several  judgments,  the  present  appeal  was  taken. 

POINTS  TO  BE  RELIED  UPON 

The  Trial  Court  erred  as  follows: 

1.  In  granting  defendant’s  motion  to  dismiss  the  sec¬ 
ond  cause  of  action  for  malicious  impairment  of  plaintiff’s 
business. 
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In  admitting  in  evidence  the  testimony  of  one  SID¬ 
NEY  D.  BERMAN,  an  employee  and  official  of  the  Civil 
Aeronautics  Board. 

3.  In  admitting  the  testimony  of  one  Sergeant  John  W. 
Caldwell  with  respect  to  restricted  areas  in  and  about 
Aberdeen  Proving  Grounds,  Aberdeen,  Maryland. 

4.  In  excluding  evidence  with  respect  to  damages  suf¬ 
fered  by  plaintiff  by  reason  of  the  discouragement  of  trade 
resulting  from  the  accident. 

5.  In  failing  to  grant  plaintiff’s  motion  for  a  directed 
verdict. 

6.  In  instructing  or  failing  to  instruct  the  jury  with 
regard  to  various  Civil  Air  Regulations. 

7.  In  permitting  the  defendant’s  counsel  to  argue  and 
the  jury  to  speculate  as  to  whether  plaintiff’s  plane  was 
“lost”. 

S.  In  failing  to  grant  plaintiff’s  motions  for  judgment 
notwithstanding  the  verdict  on  defendant’s  counterclaim 
and  for  a  new  trial. 

!  SUMMARY  OF  ARGUMENT 

I.  The  verdict  and  judgment  are  not  supported  by  the 
evidence.  All  of  the  evidence  relating  to  the  respective 
departures,  courses,  speeds  and  postures  of  the  two  air¬ 
planes  involved,  together  with  physical  evidence  as  to  the 
injury  done  the  two  planes,  demonstrates  conclusively  that 
the  mid-air  collision  was  caused  solely  by  the  negligence 
of  the  defendant’s  pilots.  The  evidence  shows:  that  the 
defendant  was  knowingly  overtaking  plaintiff;  that  the 
defendant  could  and  should  have  calculated  when  this  over¬ 
taking  would  take  place;  that  defendant  could  and  should 
have  seen  plaintiff  and  avoided  a  collision;  that  plaintiff 
was  unaware  of  defendant  and  was  hit  by  defendant  in 
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plaintiff’s  “blind”  area  from  above  and  behind;  and,  that 
plaintiff’s  plane  was  always  within  defendant’s  vision, 
although  at  no  time  was  defendant’s  plane  within  plain¬ 
tiff’s  vision. 

II.  The  Trial  Court  erred  in  admitting  in  evidence  the 
testimony  of  Berman,  an  official  of  the  Civil  Aeronautics 
Board  who  had  participated  in  the  investigation  and  hear¬ 
ing  into  the  collision  in  question,  because  such  testimony 
is  inadmissible  under  the  Civil  Aeronautics  Act.  The  lan¬ 
guage,  history  and  interpretation  of  this  Act  and  other 
statutes  upon  which  it  was  modeled  make  the  reports  of 
and  opinions  arrived  at  in  official  investigations  inadmis¬ 
sible  in  private  litigation.  In  the  instant  case,  the  Court 
permitted  that  to  be  done  indirectly,  which  could  not  be 
done  directly  under  the  statute,  in  that  it  permitted  the 
witness  to  testify,  in  effect,  to  what  was  contained  in  the 
official  report,  the  report  itself  being  inadmissible  under 
the  statute. 

III.  The  Court  erred  in  admitting  testimony  with  re¬ 
spect  to  military  restricted  areas  near  the  point  of  colli¬ 
sion,  and  in  permitting  defense  counsel  to  argue  that  plain¬ 
tiff’s  plane  had  gone  over  these  areas  and  was  lost  and 
then  made  an  improper  turn  to  come  back  on  to  its  pre¬ 
scribed  course.  There  is  no  evidence  whatsoever  in  the 
record  to  show  that,  in  fact,  plaintiff  flew  anywhere  near 
to  or  over  this  restricted  area  and,  therefore,  no  basis  to 
permit  naked  speculation  as  to  plaintiff’s  having  flown 
off  course  near  or  over  restricted  areas.  Accordingly,  the 
admission  of  this  testimony  and  the  arguments  from  it 
were  highly  prejudicial  in  permitting  the  jury  to  enter  into 
completely  unfounded  speculations  without  any  evidentiary 
basis. 

IV.  The  Court  erred  in  excluding  evidence  offered  by 
plaintiff  with  respect  to  damages  suffered  by  it  by  reason 
of  the  discouragement  of  trade  directly  resultant  from  the 
accident. 
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V.  The  Court  erred  in  reading  from  air  regulations 
dealing  with  aircraft  on  crossing  courses  in  that,  on  the 
record,  the  aircraft  in  question  were  in  overtaking  postures 
and  there  was  no  evidence  of  their  being  on  crossing 
courses.  The  Court  also  erred  in  reading  from  air  regu¬ 
lations  with  respect  to  flying  on  the  right  side  of  the  air¬ 
ways  in  that  there  was  no  testimony  whatsoever  from 
which  it  could  be  argued  or  speculated  as  to  whether  in 
fact  plaintiff’s  plane  was  not  on  the  right  side  of  the 
airway. 

YL  The  Court  erred  in  dismissing  plaintiff’s  “second 
cause  of  action”  for  malicious  impairment  of  its  business 
in  that: 

(a)  This  “second  cause  of  action”  related  back  to  the 
date  of  filing  the  original  complaint  which  was  well  within 
the  statutory  period  of  limitations ; 

(b)  The  Trial  Judge  was  bound  by  the  previous  ruling 
of  the  Pre-trial  Judge  denying  defendant’s  motion  to  dis¬ 
miss; 

(c)  In  any  event,  the  second  cause  of  action  for  ma¬ 
licious  interference  of  business  is  an  actionable  tort  inde¬ 
pendent  of  an  action  for  defamation  and,  therefore,  falls 
within  the  three-vear  residual  period  of  limitations  not  the 
one-year  period  of  limitations,  and ; 

(d)  The  controlling  statute  of  limitations,  even  if  the 
second  cause  of  action  is  one  for  defamation,  is  the  law  of 
the  'situs  (Florida)  and  the  second  cause  of  action  as 
amplified  in  the  amended  complaint  was  filed  within  the 
period  of  limitations  thus  allowed. 

ARGUMENT 

Introduction 

Before  launching  upon  an  analysis  of  the  evidence,  it 
would  appear  in  order  to  explain — if  it  can  be  explained — 
why,  if  the  verdict  is  irrational,  the  jury  should  have  re- 
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turned  it.  As  the  trial  judge  noted  (J.  A.  236),  air  acci¬ 
dents  and  their  analyses  are  unique  events  beyond  the 
everyday  experience  and  comprehension  of  even  judges,  let 
alone  laymen.  Moreover,  an  appreciation  of  the  pertinent 
mathematical  and  scientific  factors  incident  to  a  resolution 
of  the  problems  is  a  ponderous  burden  for  a  jury  of  lay¬ 
men.  Confused  by  these  difficulties  and  with  disputed  tes¬ 
timony  on  several  points — though  not  testimony  critical 
to  the  issue  of  liability — the  jury  would  naturally  look  for 
guidance  and  a  solution  in  the  word  of  an  impartial  ob¬ 
server  with  the  apparent  technical  competence  to  resolve 
the  issue. 

Thus,  the  jury  was  bound  to  lay  great,  if  not  controlling, 
weight  upon  the  testimony  of  Berman,  since  he  was  the 
“expert”  delegated  by  the  Civil  Aeronautics  Board  to 
investigate  the  very  collision  involved.9  Upon  analysis, 
the  evidence — whether  with  or  without  the  Berman  testi¬ 
mony — does  not  support  the  verdict.  But,  superficially 
absorbed,  the  Berman  testimony  might  appear  to  lay  re¬ 
sponsibility  for  the  collision  upon  plaintiff,  and  in  the 
context  of  the  events  and  these  difficulties  clearly  preju¬ 
diced  the  jury.  Thus,  it  was  an  uncritical  acceptance  of 
the  Berman  testimony,  not  an  absorption  and  evaluation 
of  the  entire  evidence,  which  was  the  springboard  for  the 
verdict. 


°The  admissibility  of  the  Berman  testimony  is  discussed  infra, 
pp.  24-30. 
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I. 

The  Verdict  and  Judgment  Are  Not  Supported  by  the 
Evidence;  Only  Defendant  Should  and  Could  Have 
Avoided  the  Accident. 

A.  Defendant  TTas  Knouingly  Overtaking  and  Should 
Hare  Taken  Steps  to  Avoid  Plaintiff  Who  TFgs  Un¬ 
aware  of  Defendant . 

Defendant’s  negligence  is  a  matter  of  arithmetical  fact. 
Both  planes  departed  from  Newark  bound  south  on  the 
same  airway  at  the  same  altitude.  Before  departure,  de¬ 
fendant’s  pilots  were  forewarned  that  the  DC-3  had  pre¬ 
ceded  them  on  the  airway  by  15  minutes.  Plaintiff’s  DC-3 
was  cruising  normally  at  150  m.  p.  h.  and  the  defendant’s 
DC-4  at  200  m.  p.  h.  Thus,  the  first  150  miles  required  a 
full  hour  of  plaintiff’s  speed  but  only  45  minutes  of  defend¬ 
ant’s  speed,  so  that  with  the  15  minute  differential  in  de¬ 
partures,  the  DC-4  should  have  expected  to  overtake  the 
DC-3  approximately  45  minutes  after  the  DC-4  departed 
from  Newark.  This  simple  arithmetic  conclusion  defend¬ 
ant’^  pilots  both  reluctantly  conceded  and  their  check  pilot 
conclusively  demonstrated  by  use  of  an  air  computer  (a 
circular  slide  rule  device)  which  is  standard  pilot  equip¬ 
ment  but  with  which  the  defendant’s  pilot  could  not  solve 
the  problem. 

Accordingly,  with  the  warnings  given  them  before  de¬ 
parture,  defendant’s  pilots  should  have  expected  to  over¬ 
take  plaintiff’s  plane  at  6:07  p.  m.  (5:22  plus  45  minutes 
travel  for  DC-4)  and  admittedly  the  collision  occurred  be¬ 
tween  6:05  and  6:07  p.  m.l 

Because  of  their  clearance  from  Newark  under  Contact 
(Visual)  Flight  Rules,  occasioned  by  reason  of  the  prior 
clearance  of  the  DC-3  on  an  Instrument  Flight  Plan,  de¬ 
fendant’s  pilots  had  not  only  a  general  duty  of  care,  but 
also  a  duty  to  maintain  a  constant  lookout,  to  fly  primarily 
by  visual  means  and  to  keep  clear  of  other  aircraft.  More 
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specifically,  however,  by  reason  of  the  forewarning  they 
were  given  with  respect  to  the  DC-3,  they  had  a  special 
duty  of  care  to  exercise  a  vigilant  lookout  so  as  to  avoid 
plaintiff.  That  vigilance  should  have  been  intensified  at 
the  very  time  of  collision  and  had  it  been  properly  main¬ 
tained,  would  have  prevented  the  accident. 

In  these  circumstances — defendant’s  pilots  being  charge¬ 
able  with  the  knowledge  that  they  would  overtake  the  DC-3 
at  approximately  6:07  p.  m. — it  is  inescapable  that  they 
were  negligent  in  not  seeing  the  DC-3  and  not  taking 
timely  and  appropriate  steps  to  avoid  it.  No  question  of 
visibility  can  be  interposed  to  shield  defendant,  because 
plaintiff’s  navigation  lights  were  functioning  and  visibility 
was  “ excellent”  and  “unlimited.” 

Even  had  defendant  not  been  given  the  information 
about  the  DC-3,  it  "was  required  by  the  Air  Traffic  Rules, 
as  an  “overtaking  aircraft”,  to  “alter  its  course  to  the 
right”.  See  Section  60.103(c)(3)  of  Def.  Ex.  8.  Thus, 
defendant’s  pilots  shut  their  eyes  both  to  their  general 
duty  to  users  of  the  airways  and  specifically  to  the  special 
duty  of  care  owed  to  plaintiff’s  plane. 

Defendant  may  again  attempt  to  confuse  the  issues  by 
claiming  that  the  two  planes  approached  on  converging 
courses.  The  fact  that  the  collision  occurred  at  the  very 
time  when  the  overtaking  should  have  taken  place  plainly 
demonstrates  a  continuous  and  gradual  overtaking  of  the 
DC-3  by  the  DC-4.  Had  either  substantially  deviated  from 
their  courses,  the  overtaking  could  not  have  occurred  on 
“schedule.” 

But  defendant’s  argument  is  further  ridiculed  by  the 
fact  that  from  the  moment  defendant’s  plane  left  Newark, 
it  had  'to  be  the  “overtaking  aircraft”.  Whatever  the 
actual  angle  of  incidence  of  the  two  planes,  it  must  be 
that  the  DC-4  approached  the  DC-3  in  such  a  way  that  the 
DC-3  was  at  all  times  ahead  of  and  within  the  arc  of 
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vision10  of  the  DC-4.  In  view  of  its  inferior  speed,  the 
collision  never  could  have  occurred  if  the  DC-3,  on  its 
approach  to  the  collision,  started  from  any  point  in  the 
rearward  180°  arc  circumscribing  the  DC-4.  In  other 
words,  if  in  approaching  the  impact  point,  the  DC-3  was 
in  the  rearward  arc  (blind  area)  of  the  DC-4,  the  DC-3 
could  never  have  caught  up  with  the  DC-4  because  of  its 
50  m.  p.  1).  inferior  speed. 

On  these  simple  facts,  it  necessarily  follows  that  the 
defendant's  pilots  were  negligent  in  failing  to  observe 
plaintiff’s  plane  and  to  take  steps  to  avoid  hitting  it.  Thus, 
a  verdict  should  have  been  directed  on  the  counterclaim 
and  the  failure  to  do  so  prejudicially  confused  the  jury, 
witness  their  unfounded  verdict. 

B.  Photographs,  Repair  and  Pilot  Testimony  Demon¬ 
strate  That  Plaintiff  Was  Struck  From  Above  and 
Behind. 

As  the  trial  judge  observed  ( J.  A.  126),  the  photographs 
of  the  plaintiff’s  aircraft  plainly  show  that  it  was  struck 
from  behind.  This  is  evident  not  only  from  the  nature 
and  direction  of  the  gash  in  the  top  of  the  fuselage  behind 
the  cockpit,  but  also  from  the  fact  that  the  propeller  blades 
were  bent  forward.  This  is  also  confirmed  by  the  uncon¬ 
tradicted  testimony  of  Richter,  the  independent  repair- 
mail,  who  testified  and  drew  a  simple  diagram  demonstrat¬ 
ing  that  plaintiff’s  DC-3  had  been  hit  from  the  rear  by 
a  force  moving  generally  forward  on  its  fuselage  and  ter¬ 
minating  by  bending  the  propeller  blades  forward.  To 
the  same  effect,  both  of  the  DC-3  pilots  testified  that  they 


10  As  shown  in  the  record  (J.  A.  231-232),  by  reason  of  the  con¬ 
struction  of  the  cockpit  in  both  a  DC-3  and  DC-4,  as  in  most  air¬ 
planes,  pilots  do  not  have  universal  vision.  On  the  contrary,  their 
vision  is  substantially  limited  to  an  arc  of  approximately  180  de¬ 
grees  forward  and  anything  astern  or  in  their  left  or  right  rear 
quarters  is  obscured  from  their  sight. 
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were  on  a  straight  course  headed  as  prescribed  for  the 
Baltimore  relay  and  that  they  first  became  aware  of 
another  body’s  presence  when  they  heard  and  felt  a  sub¬ 
stantial  rending  from  above  and  behind  their  cockpit 
which  forced  their  plane  down  and  slightly  to  the  left. 

Plaintiff’s  pilots  could  not,  of  course,  see  the  overtaking 
DC-4,  because  as  previously  shown  their  arc  of  vision  was 
limited  to  the  forward  180°. 

C.  The  Uncontradicted  Testimony  As  To  The  Respective 
Courses  Of  The  Planes  Puts  The  DC-3  Within  The 
DC-4’s  Arc  Of  Vision  But  Not  Vice  Versa. 

Plaintiff’s  pilot  and  co-pilot  testified  without  contradic¬ 
tion  that  as  of  the  time  of  the  collision  they  were  on  a 
course  of  255°  to  260°  headed  towards  the  Baltimore  relay. 
This  is  confirmed  by  the  uncontradicted  fact  that  the 
morning  following  the  collision,  the  DC-3’s  gyro  compass 
was  found  “frozen”  at  that  heading  which  obviously  was 
the  last  heading  of  the  plane  before  the  gyro  compass  was 
put  out  of  commission  by  the  shock  of  impact. 

Defendant’s  pilot  placed  his  heading,  at  the  time  of  col¬ 
lision,  at  230°.  (But  as  indicated  in  this  testimony,  the 
DC-4  may  not  have  reached  this  heading  at  the  time  of 
collision  if  its  left  turn  from  250°  to  260°  had  not  yet 
been  completed.)  This,  of  course,  would  result  in  an 
angle  of  approach  between  the  longitudinal  axis  of  the 
DC-3  and  DC-4  of  between  25°  and  30°  or  less  (depending 
upon  whether  the  DC-4’s  turn  had  been  completed),  which 
accords  with  the  evidence,  pictures,  and  diagrams  show¬ 
ing  that  the  force  which  hit  the  DC-3  came  generally  from 
its  rear  and  slightly  across  its  fuselage  from  right  to  left. 

With  that  angle  of  approach,  the  speed  differentials 
such  that  the  DC-4  was  overtaking  the  DC-3  at  the  rate 
of  50  m.  p.  h.,  and  the  earlier  described  arc  of  vision  of 
the  pilots  limited  to  180°  forward,  it  is  a  geometric  fact 
that  the  DC-3  was  always  within  the  DC-4’s  field  of  vision 
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but  that  the  DC-4  was  never  within  the  DC-3’s  field  of 
vision. 

D.  Tlic  Evidence  Shows  That  The  DC-4  Was  Turning 
Into  The  DC-3  From  Behind. 

Both  defendant’s  pilot  and  co-pilot  testified  that  at 
Bainbridge,  on  the  Susquehanna,  about  3  miles  north  of 
the  point  of  collision,  they  made  a  substantial  turn  to  the 
left.  With  rare  consistency,  both  testified  that  they  had 
completed  the  turn  about  2  minutes  before  the  collision. 
Both  admitted,  however,  that  at  the  CAB  hearing  held 
within  a  few  days  of  the  collision,  and  more  than  2 y2 
years  before  the  trial,  they  had  testified  that  they  were 
uncertain  whether  they  had  completed  the  left  turn  before 
the  collision  took  place.  At  the  trial,  they  stated  that  their 
turn  was  commenced  when  Bainbridge  “went  under  our 
nose.”  Since  the  DC-4  was  travelling  31/3  miles  per 
minute,  it  would  have  covered  at  least  8  or  9  miles  from 
Bainbridge  (inclusive  of  reaction  and  turning  time)  if,  as 
defendant’s  pilots  testified,  the  turn  was  completed  2  min¬ 
utes  before  the  collision.  Yet  the  collision  occurred  only 
about  3  miles  below  Bainbridge — less  than  1  minute’s  trav¬ 
elling  time  for  the  DC-4. 

These  self-contradictions  evident  in  the  DC-4  pilots’ 
versions  make  it  clear  that  at  the  trial,  having  had  more 
than  2  years  to  refurbish  their  previous  recollection  of 
events,  they  were  trying  to  conceal  the  fact  that  they  were 
actually  making  a  left  turn,  without  looking,  when  they 
struck  the  DC-3  from  above  and  behind. 

Thus,  it  becomes  clear  that  less  than  a  minute  before 
the  collision,  defendant’s  plane  was  behind  the  DC-3 
paralleling  it  on  the  prescribed  course  of  250  to  260°  headed 
towards  the  Baltimore  relay,  and  that  in  the  last  minute 
before  the  collision,  in  order  to  shortcut  the  prescribed 
route  and  thus  to  make  up  the  time  lost  on  its  schedule 
by  the  27  minute  delayed  departure,  the  DC-4  commenced 
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a  left  turn  of  20  to  30°  to  home  on  Washington  on  a 
course  of  230°.  And  while  in  that  turn,  the  DC-4  crashed 
into  the  DC-3. 

In  that  minute,  while  defendant’s  plane  made  up  the 
last  mile  of  plaintiff’s  handicap,  the  angle  between  the 
longitudinal  axes  of  the  two  planes  was  being  increased 
from  a  very  acute  angle  to  a  broader  angle.  Thus,  even 
though  at  the  moment  of  impact  the  angle  of  incidence 
may,  arguendo,  have  been  74°  as  testified  to  by  Berman, 
the  angle  of  approach  was  substantially  less  moments  be¬ 
fore  collision  because  of  the  fact  that  the  defendant’s 
plane  was,  by  reason  of  its  left  turn,  increasing  the  angle 
every  second  leading  up  to  the  collision.  Only  3  or  4 
seconds  before  the  collision  the  angle  would  have  been 
something  less  than  60  or  65°. 

Even  assuming,  arguendo,  contrary  to  all  of  the  evi¬ 
dence  in  the  case,  that  it  was  plaintiff’s  plane  doing  the 
turning  and  not  the  defendant’s,  nevertheless,  plaintiff’s 
plane  was  always  within  the  arc  of  vision  of  the  defend¬ 
ant’s  plane.  Defendant’s  pilots,  had  they  maintained  the 
proper  lookout,  should  have  seen  it  and  taken  steps  to 
avoid  it. 

E.  There  Is  No  Evidence  Showing  That  Plaintiff  fs  Plane 
Was  “Lost”  And  Off  Course. 

Defendant  introduced  the  testimony  of  an  army  sergeant, 
John  W.  Caldwell,  Jr.  (J.  A.  203-205)  to  indicate  that,  in 
the  vicinity  of  Aberdeen  there  were  restricted  areas  over 
which  non-military  planes  were  prohibited.  From  this  tes¬ 
timony,  defense  counsel  argued  to  the  jury  that  the  plain¬ 
tiff’s  plane  was  lost  over  the  restricted  area,  made  a  turn 
to  come  back  on  course  and,  at  the  time  of  collision,  was 
headed  west  to  get  back  on  course.  See  J.  A.  288.  Ob¬ 
viously  all  of  this  is  sheer  speculation  and  without  any 
evidentiary  foundation  whatsoever.  To  this  extent,  as 
will  be  argued  hereinafter,  infra  pp.  30-31,  all  of  the 
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evidence  of  Sergeant  Caldwell  about  the  restricted  area 
was  irrelevant  and  highly  prejudicial.  Assuming  that 
there  was  a  large  restricted  area  at  Aberdeen,  there  was 
nothing  whatsoever  in  the  record  to  show  that  the  plain¬ 
tiff’s  plane  at  any  time  was  near  it.  As  a  matter  of  fact, 
it  is  virtually  impossible  that  plaintiff’s  plane  wras  lost  or 
materially  off  course.  As  previously  shown  by  the  rela¬ 
tive  speeds  and  departure  times,  the  collision  occurred  at 
the  very  time  and  in  the  vicinity  calculated  for  the  over¬ 
taking.  If  the  plaintiff’s  plane  had  wandered  off  course 
for  £ven  5  minutes,  the  collision  could  not  have  occurred 
at  (>  :07  p.  m.  unless  the  defendant’s  plane  likewise  went 
astray — and  there  is  no  evidence  of  either. 

F.  The  Berman  Testimony  Does  Not  Eliminate  Negli¬ 
gence  On  The  Part  Of  Defendant  Nor  Does  It  In  Any 
Way  Establish  Negligence  On  The  Part  Of  Plaintiff . 

Berman’s  testimony  consisted  of  tw*o  parts.  The  first 
was  a  physical  description  of  the  damage  he  inspected  on 
the  structures  of  the  twTo  airplanes.  It  is  obvious  from 
reading  that  testimonv  that  no  inferences  or  conclusions 
pertinent  to  the  resolution  of  this  case  can  be  drawm  from 
this  descriptive  matter.  The  second  part  of  Berman’s 
testimony,  however,  is  that  upon  which  the  jury’s  determi¬ 
nation  may  have  been  predicated  but  which,  upon  analysis, 
is  completely  inconclusive  upon  the  question  of  causal  re¬ 
sponsibility.  After  testifying  as  to  his  observations  of  the 
general  damage  to  the  planes,  over  plaintiff’s  objection  to 
the  whole  line  of  testimony,  the  witness  was  asked  to  state 
his  Opinion  as  to  the  angle  at  which  the  two  planes  collided, 
that  is,  the  angle  of  incidence.  It  wras  his  opinion  that 
the  two  planes  collided  at  an  angle  of  74°,  that  is,  at  the 
exact  moment  of  impact  the  arc  described  between  the 
longitudinal  axes  of  the  two  planes  was  equal  to  74°.  Ob¬ 
viously,  of  course,  as  will  be  discussed  in  connection  with 
the  question  as  to  admissibility  of  the  Berman  testimony, 
infra,  pp.  24-30,  this  opinion  as  to  the  angle  of  incidence 
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was  intended  to  and  did  impress  the  jury  with  the  idea 
that  the  planes  approached  each  other  on  converging 
courses  and  that,  therefore,  plaintiff’s  pilots  should  have 
seen  defendant’s  plane  and  avoided  it.  Actually,  how¬ 
ever,  the  Berman  opinion  as  to  the  angle  of  incidence 
furnishes  no  such  logical  foundation.  On  cross-examina¬ 
tion,  Berman  specifically  qualified  his  opinion  by  stating 
that  he  could  only  judge  the  angle  at  the  moment  of  im¬ 
pact  and  that  he  was  in  no  position  to  say  what  the  ap¬ 
proaching  courses  of  the  planes  were  or  what  were  their 
attitudes  with  respect  to  each  other  in  the  course  of  the 
approaches.  In  fact,  he  considered  nothing  but  the  im¬ 
pact  marks  on  the  planes. 

It  is  not  the  angle  of  incidence  that  is  pertinent,  but 
rather  the  angle  of  approach.  It  serves  no  purpose  to 
show  that  the  attitude  of  the  planes  in  collision  was  such 
that  plaintiff’s  pilots  could  see  defendant’s  plane,  unless 
it  were  also  shown — which  it  was  not  and  could  not — that 
this  same  relative  attitude  had  been  maintained  during 
the  approach  for  a  sufficient  period  of  time  within  which 
plaintiff’s  pilots  could  have  seen  the  DC-4  and  taken  ac¬ 
tion  to  avoid  the  collision. 

Furthermore,  it  is  important  to  note  that  at  an  angle 
of  incidence  of  74°,  defendant’s  plane  is  just  within  the 
outer  limits  of  the  DC-3’s  arc  of  vision  and  that  if  the 
angle  of  incidence  was  so  much  as  five  degrees  less,  de¬ 
fendant’s  plane  would  have  been  beyond  plaintiff’s  arc  of 
vision.  This  is  apparent  upon  a  geometric  construction 
of  the  angle  of  incidence,  and  its  appreciation  becomes 
important  in  view  of  the  previous  analysis  conclusively 
demonstrating  that  immediately  before  the  actual  impact 
the  angle  of  incidence  was  being  increased  by  the  turning 
action  of  defendant.  In  short,  even  though  the  angle  of 
impact  may  have  been  such  that  defendant’s  plane  was 
just  within  the  outer  limits  of  plaintiff’s  arc  of  vision, 
nevertheless,  just  seconds  before  the  angle  of  approach 
was  more  acute  and  thus  placed  defendant’s  plane  outside 
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the  DC-3’s  arc  of  vision.  There  is  not  one  iota  of  evidence 
in  the  case  to  show  otherwise  nor  to  show  that  some  rea¬ 
sonable  time  during  the  approach  and  prior  to  the  impact, 
the  angle  between  the  longitudinal  axes  of  the  two  planes 
was  sucli  as  to  put  defendant’s  plane  within  plaintiff’s 
arc  of  vision.  On  the  contrary,  as  previously  shown  all 
of  the  other  evidence  in  the  case  proves  that  the  approach 
was  one  where  the  DC-4  overtook  the  DC-3  from  parallel 
or  nearly  parallel  flight  courses. 

n. 

The  Court  Erred  in  Admitting  Testimony  of  Berman. 

A.  CAB  Investigation  Reports  Are  Made  Inadmissible 
By  Statute. 

Shortlv  after  the  accident,  CAB  ordered  an  investiga- 
tion."  On  the  hearing  x^anel  were  a  number  of  CAB  ex¬ 
perts,  including  Berman.  During  the  hearing,  he  stepped 
down  from  the  panel  and  read  into  the  record  what  he 
had  found,  in  the  way  of  collision  markings  on  both  planes 
( J.!  A.  184).  From  these  he  recreated  the  positions  of  the 
two  planes  at  the  instant  of  the  collision.  His  analysis 
and  drawing  became  the  vital  part  of  the  accident  report 
later  issued  by  CAB. 

At  the  trial  below,  when  defendant  called  Berman  to 
testify,  plaintiff  objected  (J.  A.  184-5)  on  the  grounds, 
inter  alia,  that  the  testimony  was  made  inadmissible  by 
Section  701  of  the  Civil  Aeronautics  Act  of  193S  (49  U.  S. 
§  581 )  which  provides : 


11  Congress  directed,  in  the  Civil  Aeronautics  Act  of  1938,  49 
U.  S.  C.  582,  that  the  Air  Safety  Board  of  the  Civil  Aeronautics 
Authority  investigate  air  accidents.  This  authority  was  transferred 
to  the  Civil  Aeronautics  Board  by  Section  7  of  Reorganization  Plan 
No.  IV. 
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...  no  part  of  any  report  or  reports  of  the  (Air 
Safety)  Board  or  the  (Civil  Aeronautics)  Authority 
relating  to  any  accident,  or  the  investigation  thereof, 
shall  be  admitted  as  evidence  or  used  in  any  suit  or 
action  for  damages  growing  out  of  any  matter  men¬ 
tioned  in  such  report  or  reports. 

Plaintiff  was  not  alone  in  this  position.  The  United 
States  Attorney  informed  the  court  that  CAB  objected  to 
Berman’s  testifying,  particularly  to  his  expressing  his 
opinions  (J.  A.  179).  With  the  increasing  number  of 
accidents  and  resultant  investigations,  CAB  had,  on  March 
8,  1949,  adopted  the  following  policy  in  regard  to  civil 
suit  testimony  by  its  accident  investigators : 

1.  That  the  Board  authorize  its  investigators  to 
serve  as  witnesses  for  the  purpose  of  testifying  to 
facts  observed  by  them  in  the  course  of  accident  in¬ 
vestigations  in  those  cases  in  which  the  Government’s 
investigators  are  the  only  source  reasonably  avail¬ 
able  to  the  parties  seeking  the  evidence  from  which 
they  can  obtain  such  evidence. 

2.  That  the  testimony  given  by  the  Board’s  inves¬ 
tigators  be  limited  to  facts  actually  observed  by  them, 
and  that  the  Board  specifically  prohibit  its  investiga¬ 
tors  from  giving  opinion  evidence  as  expert  witnesses. 

There  was  no  showing  that  Berman  was  “the  only  source 
reasonablv  available”  to  defendant  for  the  testimonv 
sought.  All  persons  involved  in  the  accident  survived. 
The  operating  personnel  of  both  craft  testified.  The  mark¬ 
ings  found  on  both  planes  several  days  after  the  accident 
by  Berman  certainly  could  have  been  seen  by  any  other 
engineer,  and  defendant  certainly  did  not  lack  for  those. 
In  short,  Berman’s  appearance  as  a  witness  was  in  direct 
violation  of  the  Board’s  stated  policy. 

Neither  Congress  nor  the  Board  wanted  its  opinions, 
its  conclusions,  to  be  carried  over  into  civil  actions,  there 
to  be  expressed  as  the  “expert  opinions”  of  its  investiga¬ 
tors.  The  court  should  not  have  permitted  Berman  to 


26 


give  **his  expert  opinions,”  yet  it  “ direct (ed)  you  to  do 
so.”  (J.A.  198) 

In  Boske  vs.  Commingore,  177  U.  S.  459  (1900),  a  col¬ 
lector  of  internal  revenue  refused  to  produce  in  a  Ken¬ 
tucky  court  certain  reports  then  in  his  custody.  Treasury 
Department  Regulations  required  its  employes  to  keep 
such  reports  confidential,  but  the  trial  court  refused  to 
honor  that  prohibition.  Said  the  Supreme  Court  (177 
U.  S.  at  469-70) : 

Reasons  of  public  policy  may  well  have  suggested  the 
necessity,  in  the  interest  of  the  Government,  of  not 
allowing  access  to  the  records  in  the  offices  of  the  col¬ 
lectors  in  internal  revenue,  except  as  might  be  directed 
by  the  Secretary  of  the  Treasury  ...  At  any  rate, 
the  Secretary  deemed  the  regulation  in  question  a 
1  wise  and  proper  one,  and  we  cannot  perceive  that  his 
I  action  was  beyond  the  authority  conferred  upon  him 
!  by  Congress.  In  determining  whether  the  regulations 
promulgated  by  him  are  consistent  with  law,  we  must 
1  apply  the  rule  of  decision  which  controls  when  an  act 
of  Congress  is  assailed  as  not  being  within  the  powers 
conferred  upon  it  by  the  Constitution ;  that  is  to  say,  a 
regulation  adopted  under  Section  161  of  the  Revised 
Statutes  should  not  be  disregarded  or  annulled  un- 
'  less,  in  the  judgment  of  the  court,  it  is  plainly  and 
1  palpably  inconsistent  with  law.  Those  who  insist  that 
such  a  regulation  is  invalid  must  make  its  invalidity 
so  manifest  that  the  court  has  no  choice  except  to 
hold  that  the  Secretary  exceeded  his  authority  and 
employed  means  that  are  not  at  all  appropriate  to  the 
end  specified  in  the  act  of  Congress. 

The  policy  of  the  Board  in  the  case  at  bar  cannot  be 
challenged  for  it  follows  precisely  the  pattern  of  the  act 
of  Congress  under  which  the  Board  was  functioning. 

B.  Jury  Prejudiced  By  Display. 

After  these  matters  had  been  argued  at  length  before 
the  trial  court,  in  the  jury’s  hearing,  the  court  ordered 
Bennan  to  testify.  (J.  A.  178-80)  Apparently,  the  jury 
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concluded,  plaintiff  did  not  want  them  to  hear  this  Gov¬ 
ernment  expert. 

As  the  climax,  Berman  took  the  two  model  planes  and 
illustrated  his  theory  of  the  collision,  showing  the  jury 
that  plaintiffs  plane  came  into  the  side  of  defendant’s  (J. 
A.  199).  The  effect  of  this  demonstration — all  directly 
contrary  to  law — was  electrifying  to  the  jury.  Here  was 
the  way  the  Government’s  expert  had  decided  the  accident 
had  happened  and  that  was  all  they  needed.  No  other  tes¬ 
timony  was  produced  by  defendant  as  to  collisioh  mark¬ 
ings,  angle  of  incidence  or  anything  of  that  nature. 

C.  Limited  Judicial  Interpretation  of  Civil  Aeronautics 
Act 

So  far  as  can  be  ascertained,  this  exclusion  section  of 
the  Civil  Aeronautics  Act  has  been  judicially  interpreted 
only  as  to  its  effect  on  depositions  and  discovery,  not  as 
to  admissibility  at  a  trial. 

In  a  letter  opinion  in  Ritts  v.  American  Overseas  Air¬ 
lines,  Judge  Leibell  of  the  Southern  District  of  New  York 
wrote  on  Sept.  26, 1947 : 

...  I  am  satisfied  that  the  second  paragraph  (of  49 
U.  S.  C.  581)  prohibits  the  admission  in  evidence  of 
only  the  “reports  of  the  Air  Safety  Board  relating 
to  any  accident,  or  the  investigation  thereof”  and 
that  it  does  not  bar  the  use  of  the  testimony  of  a 
witness  examined  by  the  Board  in  the  course  of  the 
investigation.  The  language  of  the  section  makes  a 
clear  distinction  between  “records  and  reports,”  men¬ 
tioned  in  the  first  line  of  the  paragraph,  and  “report 
or  reports”  referred  to  in  the  sixth  line.  The  reason 
for  the  prohibition  in  respect  to  the  use  of  “reports” 
of  the  Board  most  likely  is  based  on  the  fact  that  the 
report  would  contain  findings  and  conclusions,  the 
receipt  of  which  at  a  trial  might  be  prejudicial  to  a 
party  who  had  no  part  in  the  investigation  of  the 
Board  and  no  opportunity  to  be  heard  by  the  Board. 
The  same  problem  would  not  be  presented  where  a 
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witness,  being  examined  in  the  trial  of  the  action  or 
before  the  trial,  is  confronted  with  his  testimony 
given  at  an  investigation  in  order  to  refresh  his  recol¬ 
lection  or  impeach  him  as  a  witness. 

On  Fob.  3,  1950,  Chief  Judge  Laws  of  the  District  Court 
for  the  District  of  Columbia  followed  this  ruling  in  Tanzey 
v.  TWA  (No.  5151-47).  Judge  Laws  decided  a  person  in¬ 
jured  in  an  airplane  accident  had  a  right  under  Rule  34, 
Fed.  R.  Civ.  Proe.,  to  inspect  and  copy  reports  of  the 
accident  which  employees  had  filed  with  the  airline.  Said 
Judge  Laws: 

...  It  is  true  mention  is  made  in  the  statute  of  in¬ 
vestigations  by  the  Board,  but  the  language  readily 
may  be  construed  to  make  privileged  only  reports  of 
the  investigation,  not  information  received  in  the 
course  of  an  investigation. 

In  the  CAB  hearing  on  the  instant  accident,  only  mem- 
berk  of  the  CAB  panel,  including  Berman,  could  question 
witnesses.  No  cross-examination  was  permitted.  Yet  the 
court  permitted  Berman  to  testify  as  to  his  findings  and 
conclusions,  which  became  part  of  the  Board’s  report.  The 
result  was  that  the  jury  received  a  partial  report  by  one 
whom  they  took  to  be  the  Government’s  expert  in  a  science 
foreign  to  most  laymen.  In  short,  he  pre-empted  the 
function  of  court  and  jury. 

D.  Model  Set  By  Railroad  Accidents  Law. 

It  was  to  prevent  that  very  thing  that  Congress  wrote, 
as  a  forerunner  to  the  section  under  consideration,  the 
Accidents  Reports  Act,  45  U.  S.  C.  41,  36  Stat.  351.  That 
measure  states : 

Neither  the  report  (of  accidents)  required  (of  rail¬ 
roads)  by  Section  38  of  this  title  nor  any  report  of 
the  investigation  provided  for  in  Section  40  of  this 
title  (requiring  the  Interstate  Commerce  Commission 
to  investigate  all  serious  railway  accidents)  shall  be 
admitted  as  evidence  nor  used  for  any  purpose  in  any 


29 


suit  for  damages  growing  out  of  any  matter  men¬ 
tioned  in  said  report  or  investigation. 

When  that  measure  was  under  consideration  in  the  House 
of  Representatives,  two  amendments  were  offered  to  strike 
that  very  provision.  The  first  was  voted  down  after  Rep¬ 
resentative  Mann  of  Illinois  explained : 

Mr.  Speaker,  I  hope  the  amendment  will  not  be  agreed 
to.  The  proposition  before  the  House  is  the  matter 
of  obtaining  information  in  regard  to  railroad  acci¬ 
dents  for  the  purpose  of  avoiding  accidents,  and  not 
for  the  purpose  of  personal  injury  claimants  who  may 
have  lawsuits  pending.  It  is  not  the  duty  or  the  prov¬ 
ince  of  Congress  to  provide  either  for  or  against  the 
railroad  or  the  claimant  in  a  personal  injury  case,  but 
what  we  want  in  this  bill  .  .  .  are  provisions  under 
which  we  may  avoid  railway  accidents.  .  .  .  (Cong. 
Record,  Dec.  15,  1909,  P.  155;  emphasis  added.) 

Equally  to  the  point  at  stake  here  was  the  objection  to 
a  striking  amendment  voiced  by  Representative  Olmstead 
of  Pennsylvania: 

I  desire  to  ask  the  gentleman  from  Tennessee  (Repre¬ 
sentative  Sims,  who  moved  the  amendment  to  strike) 
if  he  does  not  think  the  report  referred  to  in  Section 
4  (now  45  IT.  S.  C.  41)  is  the  report  made  by  the  com¬ 
mission  itself  .  .  .  and  whether  he  thinks  it  w’ould  be 
right  to  substitute  the  report  of  the  Interstate  Com¬ 
merce  Commission  for  the  finding  of  a  court  and  jury 
in  such  cases.  (Cong.  Record,  Dec.  15,  1909,  P.  156). 

The  House,  and  then  the  Congress,  evidently  did  not  feel 
that  a  Commission  report  should  take  the  place  of  a  court 
and  jury  finding,  for  they  rejected  the  amendment  and  that 
law  has  stood  in  its  proposed  form  40  years. 

The  courts  have  followed  that  reasoning  in  interpreting 
the  Railway  Accidents  Act.  L  &  N  Railroad  v.  Gra/nt,  1930 
Kentucky,  27  SW  (2d)  980,  involved  the  suit  of  a  brakeman 
hurt  in  an  accident.  Said  the  Court  (P.  984) : 

Appellee  insists  that  the  court  erred  in  refusing  to 
admit  a  copy  of  the  report  about  the  accident  made  to 
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the  Interstate  Commerce  Commission  pursuant  to  the 
requirements  of  45  U.  S.  C.  A.  S  38  .  .  .  45  TJ.  S.  C.  A. 
S  41  specifically  provides  that:  “Neither  said  report, 
nor  any  report  of  said  investigation  nor  any  part 
thereof  shall  be  admitted  as  evidence  or  used  for  any 
purpose  in  any  suit  or  action  for  damage  growing  out 
of  any  matter  mentioned  in  said  report  or  investiga¬ 
tion.”  If  the  original  report  cannot  be  admitted  as 
evidence,  nor  used  for  any  purpose  in  any  suit  growing 
out  of  any  matter  mentioned  therein,  then  a  fortiori 
a  copy  of  the  report  is  inadmissible. 

In  the  case  at  bar,  a  vocal  “carbon  copy”  of  the  most 
damaging  parts  of  CAB 's  report  of  the  accident  was  given 
to  the  jury  by  Berman,  even  though  the  original  report 
was  obviously  inadmissible. 

m. 

The  Court  Erred  in  Allowing  Testimony  and  Argument 
As  to  Plaintiff’s  Plane  Being  “Lost”. 

As  stated  heretofore,  plaintiff's  DC-3  made  its  emer¬ 
gency  landing  at  Phillips  Field,  Aberdeen,  Md.,  without 
casualty.  Defendant’s  witness  Sergeant  Caldwell,  after 
identifying  himself  as  an  Army  investigator  at  Phillips 
Field,  testified:  “Here  is  Aberdeen;  this  area  from  Aber¬ 
deen  here  to  Baltimore,  and  down  as  far  as  Paul’s  Island, 
which  is  located  here,  is  off  the  limits  for  any  civil  air 
travel”  (J.  A.  205). 

There  was  no  testimony  that  either  plane  had  been  flying 
in  the  restricted  area.  Whether  or  not  there  was  a  re¬ 
stricted  area  in  the  vicinity  of  the  civil  air  route  from 
Newark  to  Washington  was,  therefore,  irrelevant  and  im¬ 
material  and  should  have  been  excluded. 

The  highly  prejudicial  effect  of  its  admission  became 
apparent  when  defense  counsel  used  it  as  a  basis  for 
arguing  that:  “There  was  a  restricted  area  where  com¬ 
mercial  airplanes  could  not  fly,  and  that  is  not  very  far 
from  where  the  accident  occurred.  .  .  .  Now  I  submit  that 
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what  most  likely  happened,  whether  the  instruments  of  the 
DC3  were  not  working  properly  or  whether  the  pilot  got 
off  course  .  .  .  and  whether  they  got  down  here  and  real¬ 
ized  they  could  not  fly  any  further  in  that  direction  because 
they  were  violating  the  law,  and  were  forced  to  make  a 
turn,  and  were  coming  back  to  get  on  course  when  the 
accident  occurred  ”  (J.  A.  28S). 

There  was  no  evidence  that  the  instruments  were  not 
working.  As  a  matter  of  fact,  these  conjectures  were 
mathematically  impossible  because  deviation  from  course 
would  take  time,  so  that  the  planes  could  not  have  met  on 
schedule,  as  they  did. 

The  law  requires  an  open  and  visible  connection  between 
the  principal  and  evidentiary  facts  and  the  deductions  from 
them  and  does  not  permit  a  decision  to  be  made  on  remote 
inferences.  Fenia  Bank  v.  Stewart ,  114  U.  S.  224;  U.  S. 
v.  Ross,  92  U.  S.  281;  Durtcee  v.  India  Ins.  Co.,  34  N.  E. 
1133.  Since  the  chief  object  of  introducing  evidence  is  to 
secure  a  rational  entertainment  of  facts,  it  is  plain  that 
facts  should  not  be  submitted  to  the  jury  unless  they  are 
logically  relevant  to  the  issues. 

A  verdict  or  finding  cannot  rest  on  speculation.  Cudahy 
Packing  Co.  v.  U.  S.,  37  F.  Supp.  563 ;  Franldin  v.  Shelly  Oil 
Co.,  141  F.  (2d)  568;  Lieberthal  v.  Glen  Falls  Indemnity 
Co.,  174  F.  (2d)  638.  Nor  can  it  be  based  on  evidence 
which  is  contrary  to  an  infallible  mathematical  test.  Rad - 
ziemenski  v.  B.  <&  0.  Ry .  Co.,  128  A.  735. 

IV. 

The  Court  Erred  in  Excluding  Evidence  With  Respect  to 
Damages  Suffered  by  Plaintiff  by  Reason  of  the  Dis¬ 
couragement  of  Trade  Resulting  From  the  Accident. 

It  is  common  knowledge  that  air  accidents  seriously 
affect  air  travel.  With  the  rush  of  publicity  following  any 
plane  accident,  the  public  becomes  wary  of  this  mode  of 
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travel  and  airline  business  declines.  This  is  even  more 
true  with  a  non-scheduled  line,  such  as  plaintiff,  because 
of  its  limited  operation  and  its  limited  direct  contact  with 
the  public. 

Plaintiff  offered  to  prove  that  as  a  direct  result  of  this 
collision  contracts  were  cancelled  and  tickets  were  returned 
with  great  loss  to  plaintiff.  Customers  who  held  tickets 
sought  refunds,  showing  newspaper  accounts  of  the  acci¬ 
dent  and  stating  that  they  had  become  fearful  of  air  travel. 
Nevertheless,  the  court  held  that  loss  of  patronage  was  too 
remote  and  excluded  the  testimony  (J.  A.  81,  82). 

The  general  rule  is  that  the  wrongdoer  is  liable  not  only 
for  any  injury  which  is  the  natural  and  probable  consequence 
of  his  misconduct,  but  also  for  such  consequential  injuries 
as,  according  to  the  common  experiences  of  men,  are  likely 
to  result  from  such  act.  Steitz  v.  Gifford,  19  N.  E.  (2d)  661, 
1 22  A.  L.  R.  292,  4  N.  Y.  S.  2nd  145 ;  Lane  v.  Southern  Ry. 
Co..  134  S.  E.  S55,  51  A.  L.  R.  1114.  Loss  of  trade  was  a 
natural  and  consequential  result  of  the  collision  and,  there¬ 
fore,  if  defendant  is  liable,  it  is  liable  for  this  loss  in  addi¬ 
tion  to  the  actual  property  damage  and  damage  directly 
incident  to  the  collision. 

V. 

The  Court  Erred  in  Instructing  the  Jury  With  Regard 
to  Various  Air  Regulations. 

The  law  of  the  air,  at  the  time  of  this  accident,  was  gov¬ 
erned  by  the  Civil  Air  Regulations.  Part  60,  Air  Traffic 
Rules,  Def.  Ex.  8.  When  plaintiff  sought  to  show  which  of 
these  were  applicable  to  the  case,  the  trial  judge  intervened 
and  stated,  “That  will  be  dealt  with  under  instruction  of 
the  court  as  to  pertinent  provisions”  (J.  A.  217-8).  In 
instructing  the  jury,  the  court  read  ( J.  A.  307-8) : 

An  overtaken  aircraft  has  the  right  of  way  and  the 

I  overtaking  aircraft,  whether  climbing,  descending  or 

1  in  level  flight,  shall  alter  its  course  to  the  right. 
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Aircraft  shall  be  flown  at  least  500  feet  apart  except 
bv  prearrangement  of  the  pilots  in  command  of  the 
aircraft. 

But  the  court  had  preceded  these  by  reading,  also  from 
the  Contact  Flight  Rules,  the  following: 

When  two  aircraft  are  on  crossing  courses  at  ap¬ 
proximately  the  same  altitude,  the  aircraft  on  the  left 
shall  give  way. 

Plaintiff's  plane  was  subject  to  Instrument  Flight  Rules. 
This  meant,  according  to  defendant's  pilot,  that  plaintiff 
“had  the  first  right"  at  the  altitude  in  question  and  that 
“anyone  else  would  have  to  avoid  him"  (J.  A.  152). 
Defendant’s  co-pilot  agreed  with  this  (J.  A.  170).  Defend¬ 
ant's  pilots  “knew  they  (plaintiff)  were  ahead  of  us"  (J. 
A.  153).  Therefore,  the  converging  rule  had  no  application 
whatsoever. 

The  trial  court  admitted  its  unfamiliarity  with  airplane 
cases  (J.  A.  236).  The  jury  cannot  be  presumed  to  have 
known  any  more  about  them.  Therefore,  the  effect  of  the 
court’s  emphasis  in  the  charge  on  the  converging  rule 
cannot  be  overestimated.  Coupled  with  Berman’s  display, 
it  gave  an  appearance  of  foundation  to  the  unfounded 
defense  speculation  that  plaintiff’s  plane  was  coming  into 
defendant’s  from  the  left  and  failed  to  yield  the  right  of 
wav. 

In  the  same  vein,  over  plaintiff’s  objections,  the  judge 
read  to  the  jury  from  the  Instrument  Flight  Rules  (J.  A. 
308) : 

Aircraft  operating  along  a  designated  airway  shall 
be  flown  to  the  right  of  the  center  line  of  such  airway, 
unless  otherwise  authorized  by  a  control  center  or 
control  tower. 

The  uncontradicted  testimony  was  that  plaintiff’s  plane 
was  on  the  right  side  of  the  airway  when  it  crossed  the 
Susquehanna  a  minute  or  two  before  the  accident.  Plain¬ 
tiff’s  pilot,  Norris,  said  he  saw  the  lights  of  Conowingo 
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Dam  slightly  to  the  right  (J.  A.  100).  And  defendant’s 
check  pilot,  Kelley,  confirmed  that  the  dam  is  slightly  to 
the  right  when  a  plane  is  on  course  (J.  A.  137).  In  the 
absence  of  testimony  as  to  either  plane  having  been  on  the 
“wrong  side  of  the  street,”  it  was  error  for  the  court  to 
read  the  foregoing  rule  because,  again,  it  improperly  lent 
stature  to  the  tall  story  about  plaintiff’s  plane  swinging 
in  from  the  left. 

In  brief,  in  its  inexperienced  lack  of  comprehension  of 
the  governing  air  regulations,  the  trial  court  in  effect 
read  to  the  jury  all  regulations  either  party  requested, 
whether  pertinent  or  justified  by  the  evidence,  and  thus 
improperly  abetted  defendant’s  naked  speculation  that  the 
flights  were  converging. 

VI. 

The  Court  Erred  in  Granting  Defendant’s  Motion  to  Dis¬ 
miss  the  Second  Cause  of  Action  for  Malicious  Im¬ 
pairment  of  Plaintiff’s  Business. 

A.  The  Amended  Complaint  Dated  Back-  to  the  Filing  of 
the  Original  Complaint. 

The  complaint  was  filed  Jan.  13,  1947,  less  than  a  month 
after  the  accident.  It  alleged  the  circumstances  of  the 
accident  and  asked  for  $500,000  damages.  During  pretrial, 
plaintiff  sought  to  show  that  much  of  its  damage  stemmed 
from  a  malicious  campaign  undertaken  bv  defendant  to 
undermine  plaintiff's  business,  a  campaign  which  had 
become  manifest  soon  after  the  accident.  The  pretrial 
judge  suggested  that  the  complaint  be  amended  to  show 
that  phase. 

Accordingly,  plaintiff  amended  its  complaint  by  inserting 
paragraphs  10,  11  and  12  so  as  to  spell  out  this  malicious 
interference  with  its  business  (J.  A.  6).  Neither  the  de¬ 
mand  for  damages  nor  any  other  part  of  the  complaint  was 
changed. 
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Rule  15  (c),  Fed.  R.  Civ.  P.,  in  pertinent  part,  states: 

Whenever  the  claim  .  .  .  asserted  in  the  amended 
pleading  arose  out  of  the  conduct,  transaction,  or 
occurrence  set  forth  or  attempted  to  be  set  forth  in 
the  original  pleading,  the  amendment  relates  back  to 
the  date  of  the  original  pleading. 

Plainly  since  the  “ claim  .  .  .  asserted’ ’  here  “arose  out 
of  the  conduct,  transaction,  or  occurrence  set  forth  or 
attempted  to  be  set  forth  in  the  original  pleading,”  it  must 
relate  back  to  the  Jan.  13,  1947,  filing  date  of  the  original 
complaint. 

B.  The  Trial  Judge  Should  Have  Followed  the  Previous 
Determmations  as  to  the  Amendment. 

When  the  pretrial  proceedings  were  resumed  on  the  basis 
of  the  Amended  Complaint,  defendant  moved  to  strike 
paragraphs  10-12  on  the  ground  that  they  alleged  a  cause 
of  action  in  defamation,  which,  inasmuch  as  the  Amended 
Complaint  had  been  filed  more  than  one  year  after  the 
conduct  therein  alleged,  was  barred  by  the  local  one-year 
statute  of  limitations  (J.  A.  8).  The  pretrial  court,  how¬ 
ever,  ruled  that: 

.  .  .  Should  evidence  establish  a  design  or  scheme 
maliciously  to  destroy  or  disparage  plaintiff’s  busi¬ 
ness,  the  one-year  period  of  limitations  would  not 
apply  but  if  the  statements  referred  to  had  not  behind 
them  a  malicious  plot,  that  would  be,  at  most,  slander 
and  thus  covered  bv  the  one-vear  period  fixed  bv  Sec. 
12-201,  D.  C.  Code, 1940  (J.  A.  13). 

The  pretrial  judge  thereupon  entered  an  order  over¬ 
ruling  the  motion  to  strike  paragraphs  10-12  (J.  A.  9-10). 
A  petition  for  a  special  appeal  from  this  order,  was  denied 
March  18,  1949  (J.  A.  11). 

At  the  start  of  the  trial,  plaintiff  outlined  to  the  jury 
the  evidence  it  would  adduce  on  this  second  cause  of  action 
(J.  A.  24-8).  The  trial  court,  however,  without  hearing 
any  evidence  thereon,  ruled  that  paragraphs  10-12  consti- 
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tilted  a  separate  cause  of  action  barred  by  the  statute  of 
limitations  and  rejected  plaintiff's  offer  of  proof  (J.  A. 
66-7,  78-9,  84).  The  damaging  effect  of  this  ruling,  coming 
as  it  did  in  the  midst  of  plaintiff’s  case,  was  enormous. 

Even  if  the  trial  judge  disagreed  with  the  ruling  of  the 
pretrial  judge,  he  was  found  to  follow  it.  Rule  16,  Fed.  R. 
Civ.  P.,  states: 

.  .  .  The  (pretrial)  court  shall  make  an  order  which 
limits  the  issues  for  trial  to  those  not  disposed  of  bv 
admissions  or  agreements  of  counsel;  and  such  order 
when  entered  controls  the  subsequent  course  of  the 
action,  unless  modified  at  the  trial  to  prevent  manifest 
injustice:  .  .  . 

Commenting  on  this  rule  in  McCarthy  v.  Lerner,  1949, 
12  Fed.  Rules  Serv.  13.33,  Case  1,  Judge  Holtzoff  said: 

One  of  the  chief  purposes  of  pretrial  procedure,  and 
the  principal  usefulness  of  a  pretrial  order,  is  to  for¬ 
mulate  the  issues  to  be  litigated  at  the  trial.  The 
parties  are  bound  by  the  pretrial  order.  .  .  . 

C.  Malicious  Interference  With  Business  Is  Actionable 
Separate  and  Apart  From  Defamation. 

Even  assuming,  arguendo,  that  the  motion  to  dismiss  the 
so-called  second  cause  of  action  was  not  precluded  by  Rules 
(c)  and  16,  the  elements  alleged  in  paragraphs  10-12 
make  out  a  cause  of  action,  not  for  defamation,  but  for 
malicious  interference  with  plaintiff's  right  to  do  business 
with  the  public  and,  as  such,  fall  within  the  residual  three- 
vear  period  of  limitations  prescribed  in  Section  12-201,  D. 
C.  Code,  1940. 

The  gravamen  of  paragraphs  10-12  is  not  the  issuance 
of  false  statements  but  rather  the  scheme  calculated  to 
affect  plaintiff’s  business  by  means  of  misleading  state¬ 
ments.  Thus,  without  falsity,  these  statements  would  not 
be  libellous  or  slanderous  but  they  did  constitute  malicious 
interference  with  business. 
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As  early  as  the  15th  Century  the  courts  recognized  such 
an  actionable  tort,  wholly  separate  from  the  means  used 
to  effect  it.  In  1793  Lord  Kenyon  applied  it  in  Tarleton 
v.  McGaidey ,  Peake  204.  There  defendant,  claiming  that 
an  African  tribe  owed  him  for  certain  goods,  would  not 
permit  them  to  trade  with  others  until  he  had  been  paid. 
Plaintiff,  a  rival  trader,  anchored  off  the  coast  and  several 
members  of  that  tribe  put  out  in  a  canoe,  presumably  to 
see  the  goods  on  plaintiff’s  ship.  Defendant  fired  on  the 
canoe,  killing  one  native  and  thus  dissuading  others  from 
venturing  further  to  trade  with  plaintiff.  Lord  Kenyon 
allowed  the  plaintiff  to  recover  for  the  malicious  inter¬ 
ference  with  his  business. 

While  sitting  on  the  Supreme  Court  of  Massachusetts, 
Mr.  Justice  Holmes  clearly  distinguished  between  a  cause 
of  action  for  defamation  and  one  for  malicious  impairment, 
in  his  dissenting  opinion  in  May  v.  Wood,  172  Mass.  11, 
14-15,  51  N.  E.  191,  (1898),  where  he  stated: 

...  I  regard  it  as  settled  in  this  Commonwealth  and 
as  rightly  settled  .  .  .  that  an  action  will  lie  for  de¬ 
priving  a  man  of  custom,  that  is,  possible  contracts, 
as  well  when  the  result  is  effected  by  persuasion  as 
when  it  is  accomplished  by  fraud  or  force,  if  the  harm 
is  inflicted  simply  from  malevolence  and  without  some 
justifiable  cause,  such  as  competition  in  trade.  (Cases 
cited)  I  think  it  does  not  matter  what  motive  to 
abstain  from  dealing  is  given  to  the  possible  customer, 
whether  it  be  fear  or  simply  prejudice,  if  the  motive 
be  effectual,  or  whether  it  be  produced  by  falsehoods, 
or  without  it  by  malevolently  intended  advice  .  .  .  the 
ground  of  liability  is  not  false  statements  but  the 
intentional  causing  of  temporal  damage,  without  jus¬ 
tifiable  cause  by  any  means  contemplated  as  effectual, 
and  proving  so  in  the  event.  .  .  .  It  is  not  an  action 
for  standerwith  special  damages but  it  is  an  action 
for  malevolently  and  without  justifiable  cause  indnicmg 
a  third  party  to  break  a  contract.  That  is  the  gist  of 
the  action,  and  falsehood  or  slander  is  material  only 
as  one  of  many  possible  and  two  alleged  means  of 
bringing  about  the^  icrong.  .  .  .  (Emphasis  added) 
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This  dissenting  opinion  was  adopted  as  the  rule  in  Beck¬ 
man  v.  Marsters,  195  Mass.  205,  212,  80  N.  E.  817  (1907). 

In  the  case  at  bar,  soon  after  the  accident,  statements 
were  issued  by  and  for  defendant  designed  to  dissuade  the 
travelling  public  from  using  plaintiff's  facilities.  In  such 
an  atmosphere,  with  such  “possible  contracts”  as  air  trav¬ 
elers,  what  better  illustration  of  instilling  “fear”  could 
be  sought?  Defendant  undertook  to  frighten  away  plain¬ 
tiff's  customers  and,  whether  the  ghost  used  was  ethereal 
or  full  bodied  is  merely  a  matter  of  means,  as  Mr.  Justice 
Holmes  said. 

D.  Fran-  if  the  Second  Cause  of  Action  Be  One  for  Defa¬ 
mation ,  the  Period  of  Limitations  Is  Determined  by 
the  Laic  of  the  Situs — Tivo  Years . 

Even  if  paragraphs  10-12  of  the  amended  complaint  be 
interpreted  as  setting  forth  a  new  cause  of  action  for  libel 
or  slander,  the  law  of  the  place  of  utterance  would  deter¬ 
mine  the  applicable  period  of  limitations.  The  proof  would 
have  shown  the  statements  were  made  or  issued  by  defend¬ 
ant  in  Florida,  under  whose  statutes  a  two-year  limitation 
of  actions  is  prescribed  for  libel  and  slander.  (Sect.  95.  11, 
Fla.  Stat.  Ann.,  as  amended  1947). 

This  Court  recently  ruled  in  Lewis  v.  Reconstruction 
Finance  Cory.  (No.  9975)  that  .  .  the  limitation  laid 
down  by  the  law  of  the  state  where  the  fatal  injuries  oc¬ 
curred  (the  cause  of  action  there  was  wrongful  death) 
should  govern,  unless  the  public  policy  of  the  forum  (Dis¬ 
trict  of  Columbia)  is  clearly  opposed.  We  think  that  this 
view  is  better  supported  by  reason  and  authority.” 
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CONCLUSION 

For  the  several  reasons  advanced  above  the  judgment 
below  should  be  reversed. 

Respectfully  submitted, 
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Inifeit  States  Qlnurt  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  10,501 


Universal  Airline,  Inc., 

Appellant 

vs. 

Eastern  Air  Lines,  Inc., 

Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

This  case  is  an  appeal  from  a  verdict  and  judgment  in 
the  United  States  District  Court  for  the  District  of  Co¬ 
lumbia  for  the  Appellee  (the  defendant  below  and  here¬ 
inafter  referred  to  as  “defendant”)  on  a  claim  and  a  coun¬ 
terclaim  for  property  damage  resulting  from  a  mid-air 
collision  of  two  aircraft  on  December  19,  1946  and  an 
appeal  from  an  order  dismissing  a  second  claim  by  the 
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Appellant  (the  plaintiff  below  and  hereinafter  referred  to 
as  “ plaintiff”)  for  certain  allegedly  slanderous  state¬ 
ments  said  to  have  been  made  in  December,  1946.  In  view 
of  the  entirely  different  nature  of  the  two  claims,  the 
claim  and  counterclaim  arising  out  of  the  mid-air  collision 
will  be  treated  separately  from  the  claim  arising  out  of 
the  allegedly  slanderous  statements. 

I.  The  Claim  and  Counterclaim  Arising  Out  of  the 
Mid-Air  Collision. 

At  5 :22  P.  M.  E.  S.  T.  on  December  19, 1946,  defendants 
aircraft  departed  from  the  Newark  Municipal  Airport 
authorized  to  fly  nonstop  to  Miami,  Florida  via  Amber  Air¬ 
way  No.  7  at  an  altitude  of  2,000  feet  (App.  123, 143, 160). 
Defendant’s  aircraft  was  given  a  contact  flight  rules  clear¬ 
ance,  which  meant  that  flight  might  be  continued  only  if 
the  aircraft  could  be  flown  specified  minimum  distances 
away  from  clouds  (App.  145-146) ;  Dft.  8,  C.  A.  R.  60.110). 
The  weather  and  visibility  were  excellent  (App.  55). 

Defendants  aircraft  was  flown  down  Amber  Airway  7 
from  the  Newark  Municipal  Airport  to  northeast  Phila¬ 
delphia,  where  a  slight  turn  was  made  toward  the  west 
to  follow  the  bend  in  the  airway  at  that  point  (App.  147 ; 
Pit.  1  (map)).  At  between  6:05  and  6:07  P.  M.  E.  S.  T. 
at  a  point  three  or  four  miles  southwest  of  the  Susque¬ 
hanna  River  and  almost  on  the  southeast  or  left  hand 
boundary  of  the  airway,  another  aircraft  coming  from  off 
the  airway  from  the  left  of  defendants  aircraft  struck 
the  underside  of  defendants  aircraft  near  its  tail  (App. 
123,  147-148,  163-164). 

The  aircraft  which  struck  defendants  aircraft  from  the 
left  proved  to  be  one  operated  by  the  plaintiff  which  had 
departed  from  the  Newark  Airport  15  minutes  prior  to 
defendants  aircraft  and  which  defendants  captain  had 
been  advised  was  to  be  ahead  of  him  on  Amber  Airway  7 
(App.  123).  Plaintiffs  aircraft  had  been  dispatched 
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under  an  instrument  flight  rules  clearance  and,  under  the 
Civil  Air  Regulations,  was  required  to  fly  on  the  right 
hand  side  of  the  airway  (App.  94;  Dft  8,  C.  A.  R.  60.22). 

Neither  of  plaintiff’s  two  pilots  saw  the  defendant’s 
aircraft  at  any  time  (App.  59,  103).  Defendant’s  co-pilot 
saw  the  plaintiff’s  aircraft  coming  at  the  defendant’s  air¬ 
craft  from  the  left  in  a  left  hand  turn  and  immediately 
took  action  to  avoid  collision  by  pulling  defendant’s  air¬ 
craft  up  and  to  the  right  (App.  163-164).  Although  the 
collision  could  not  be  completely  avoided,  a  terrible  dis¬ 
aster  was  averted. 

The  jury  brought  in  a  verdict  for  the  defendant  on  the 
plaintiff’s  claim  and  for  the  defendant  in  the  amount  of 
$8,500  on  the  defendant’s  counterclaim  (App.  19).  Plain¬ 
tiffs  motion  for  judgment  notwithstanding  the  verdict  and 
for  a  new  trial  was  denied  (App.  21). 

II.  The  Claim  Arising  Out  of  Allegedly  Slanderous 
Statements . 

The  original  complaint  in  this  action,  filed  on  January 
13,  1947,  contained  only  a  claim  for  damages  arising  out 
of  the  collision  of  December  19, 1946  (App.  2-3). 

On  January  23,  1947  defendant’s  answer  and  counter¬ 
claims  were  filed  (App.  4-5).  On  February  14,  1948,  more 
than  a  year  after  the  original  complaint  and  defendant’s 
answer  thereto  were  filed,  plaintiff  filed  an  amended  com¬ 
plaint,  containing  three  new  paragraphs,  namely,  numbers 
10,  11  and  12,  which  had  not  been  included  in  the  original 
complaint  (App.  5-7).  The  new  paragraphs  10,  11  and  12 
alleged  (1)  that  on  December  20,  1947  (more  than  a  year 
previous)  the  defendant’s  president,  Eddie  Rickenbacker, 
issued  a  statement  4  4  whereby  he  deprecated  the  safety 
standards  used  by  such  airlines  as  Plaintiff  with  intent, 
upon  information  and  belief,  to  dissuade  the  traveling 
public  from  continuing  to  use  Plaintiff’s  facilities,”  and 
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(2)  that  on  December  26,  1946  (more  than  a  year  pre¬ 
vious)  the  Air  Transport  Association  of  America  “of 
which  Defendant  was  and  is  a  leading  constituent,  issued 
to  the  press  a  statement  deprecating  the  safety  standards 
of  such  airlines  as  Plaintiff  and  the  qualifications  of  pilots 
for  such  airlines  as  Plaintiff  with  intent,  upon  information 
and  belief,  to  dissuade  the  traveling  public  from  continu¬ 
ing  to  use  Plaintiff’s  facilities”  (App.  6-7). 

Defendant  moved  to  strike  paragraphs  10,  11  and  12 
on  the  grounds  that  no  claim  was  stated  upon  which  relief 
could  be  granted  or  that,  if  such  a  claim  was  stated,  the 
claim  was  one  in  slander  or  libel  and  was  barred  by  limita¬ 
tion  of  time  under  Section  12-201  of  the  District  of  Co¬ 
lumbia  Code  (App.  8-9). 

Defendant’s  motion  was  denied,  reserving  defendant  the 
right  to  renew  the  motion  at  the  time  of  the  trial  (App.  9). 

At  the  tried,  defendant’s  motion  to  strike  was  renewed 
and  was  granted  (App.  66-67).  Plaintiff  offered  an  amend- 
ment  which  stated  that  the  alleged  statements  were  false 
and  had  been  “planned,”  and  leave  to  file  that  amendment 
was  denied  by  the  court  on  the  ground  that  the  claim  was 
barred  by  the  statute  of  limitations  (App.  17-18). 

STATUTES  AND  REGULATIONS  RELIED  UPON 

Section  12-201  of  the  District  of  Columbia  Code,  insofar 
as  pertinent  here,  provides  as  follows: 

“No  action  shall  be  brought  .  .  .  for  any  statutory 
penalty  or  forfeiture,  or  for  libel,  slander,  assault, 
battery,  mayhem,  wounding,  malicious  prosecution, 
false  arrest,  or  false  imprisonment  after  one  year 
from  the  time  when  the  right  to  maintain  any  such 
action  shall  have  accrued;  and  no  action  the  limitation 
of  which  is  not  otherwise  specially  prescribed  in  this 
section  shall  be  brought  after  three  years  from  the 
time  when  the  right  to  maintain  such  action  shall  have 
accrued:” 
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Part  60  of  the  Civil  Air  Regulations  in  effect  at  the 
time  of  the  collision  on  December  19,  1946  was  introduced 
in  evidence  as  Dft.  8  below.  For  the  convenience  of  the 
court  the  pertinent  sections  are  reproduced  in  the  supple¬ 
ment  to  this  brief. 

SUMMARY  OF  ARGUMENT 

I.  The  Verdict  and  Judgment  Below  Were  Fully  Sup¬ 
ported  by  the  Evidence.  The  testimony  of  the  defend¬ 
ant’s  pilots  and  that  of  the  captain  of  plaintiff’s  aircraft 
placed  the  collision  at  a  point  3  to  5  miles  southwest  of  the 
Susquehanna  River  near  the  southeast  or  left  hand  bound¬ 
ary  of  the  airway.  The  testimony  of  Witness  Berman  defi¬ 
nitely  established  that  the  two  aircraft  collided  while  on 
courses  intersecting  at  an  angle  of  approximately  74  de¬ 
grees.  That  angle  of  impact  was  substantiated  by  the  testi¬ 
mony  of  defendant’s  co-pilot,  who  saw  the  plaintiff’s  air¬ 
craft  immediately  prior  to  the  collision,  and  by  the  photo¬ 
graphs  of  the  two  aircraft  taken  after  the  collision.  Since 
the  plaintiff’s  pilots  testified  that  they  made  no  turn  imme¬ 
diately  prior  to  the  collision  and  since  defendant’s  aircraft 
made  no  turn  (except  whatever  turn  was  accomplished  by 
defendant’s  co-pilot  in  attempting  to  avoid  the  collision 
immediately  prior  to  the  collision)  the  angle  of  approach 
was  at  least  74  degrees.  If  defendant’s  co-pilot  was  able 
to  accomplish  some  turn  to  the  right  immediately  prior  to 
the  collision,  in  so  doing  he  would  have  caused  the  angle 
of  impact  to  be  smaller  than  the  angle  of  approach.  There¬ 
fore,  the  two  aircraft  approached  on  courses  intersecting 
at  74  degrees  or  greater. 

Defendant’s  pilots  testified  that  they  were  on  a  course 
of  230  degrees  at  the  time  of  the  collision,  and  consequently 
the  jury  was  warranted  in  believing  that  plaintiff’s  air¬ 
craft  was  on  a  course  of  304  degrees  or  more  (230  x  74) 
as  the  two  aircraft  approached  the  collision.  A  course  of 
304  degrees  was  at  right  angles  to  the  airway  at  the 
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point  of  collision.  Consequently,  the  jury  was  warranted 
in  finding  that  the  plaintiff’s  pilots  were  negligent  in 
failing  to  operate  their  aircraft  on  the  right  side  of  the 
airway  and  in  operating  their  aircraft  off  the  airway  to 
the  southeast.  Plaintiff’s  own  pilots  testified  that  they 
had  unobstructed  vision  over  an  arc  of  180  degrees  to  the 
front,  and  the  evidence  established  that  during  the  ap¬ 
proach  the  defendant’s  aircraft  was  at  an  angle  of  only  63 
degrees  from  dead  ahead  for  the  plaintiff’s  pilots.  Con¬ 
sequently,  the  jury  was  justified  in  finding  that  the  plain¬ 
tiff’s  pilots  could  have  seen  the  defendant’s  aircraft  and 
were  negligent  in  failing  to  maintain  a  proper  lookout 
as  they  flew  onto  the  airway  in  front  of  plaintiff’s  air¬ 
craft.  The  jury  was  further  justified  in  finding  that  the 
defendant’s  pilots,  who  had  been  informed  that  the  plain¬ 
tiff’s  aircraft  was  supposed  to  be  flying  on  the  right  side 
of  the  airway  in  front  of  them,  took  reasonable  precautions 
to  avoid  any  possibility  of  collision  by  going  to  the  left 
side  of  the  airway  and  that  it  was  not  reasonable  for  them 
to  expect  plaintiff’s  aircraft  to  come  across  the  airway  at 
almost  a  right  angle  from  off  the  airway  from  the  left. 
Further,  plaintiff’s  own  pilots  testified  that  there  were 
blind  spots  created  by  windshield  posts  in  the  cockpit  of 
defendant’s  aircraft.  Therefore,  the  jury  was  fully  war¬ 
ranted  in  finding  that  the  plaintiff  was  negligent  and  that 
the  defendant  was  not  and  that  plaintiff’s  negligence  was 
the  proximate  cause  of  the  collision  and  the  damage  re¬ 
sulting  to  the  defendant  therefrom. 

II.  The  Court  Did  Not  Err  in  Admitting  the  Testimony 
of  Witness  Berman.  Witness  Berman  testified  only  as  to 
matters  within  his  personal  knowledge  and  at  no  time 
while  testifying  referred  to  or  used  any  notes  or  papers 
whatsoever. 

Further,  Witness  Berman  was  fully  qualified  as  an  ex¬ 
pert  aeronautical  engineer  and  was  competent  to  give  his 
opinion  as  to  the  angle  of  impact  between  the  two  air- 
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craft.  Section  701  of  the  Civil  Aeronautics  Act,  49  U.  S.  C. 
581,  relied  upon  by  plaintiff,  does  not  prohibit  a  witness 
from  testifying  as  to  matters  within  his  personal  knowl¬ 
edge  but  only  prohibits  the  use  in  evidence  of  official  re¬ 
ports  of  the  Board.  Therefore,  the  court  was  correct  in 
permitting  Witness  Berman  to  testify. 

IH.  The  Court  Did  Not  Err  in  Allowing  Testimony 
and  Argument  as  to  Plaintiff’s  Aircraft  Being  Lost.  The 
evidence  established  that  the  collision  occurred  at  a  point 
near  the  southeast  boundary  of  Amber  Airway  7  and 
that  plaintiff’s  aircraft  was  on  a  course  of  304  degrees 
or  more  at  the  time  of  the  collision.  A  course  of  304 
degrees  was  at  right  angles  to  the  airway.  It  would  neces¬ 
sarily  follow  from  such  facts  that  plaintiff’s  aircraft  was 
off  the  airway  to  the  southeast  immediately  prior  to  the 
collision  and  that  the  plaintiff’s  pilots  were  in  fact  lost 
and  were  attempting  to  bring  their  aircraft  back  on  to  the 
airway  at  the  time  of  the  collision. 

IV.  The  Court  Was  Correct  in  Granting  Defendant’s 
Motion  to  Dismiss  the  Plaintiff’s  Claim  Based  Upon  Al¬ 
leged  Statements  of  Defendant.  The  amended  complaint 
did  not  relate  back  to  the  time  of  the  filing  of  the  original 
complaint  because  it  set  out  a  new  claim  which  was  not 
included  in  the  original  complaint.  The  claim  based  upon 
the  alleged  statements  of  defendant,  therefore,  was  brought 
more  than  one  year  after  the  alleged  statements  were 
made.  If  the  alleged  statements  were  true,  and  not  false, 
the  claim  was  not  actionable  at  all.  On  the  other  hand, 
if  the  alleged  statements  were  false,  they  constituted 
slander  or  libel  and  the  claim  was  barred  by  Section 
12-201  of  the  District  of  Columbia  Code. 

The  “catch-all”  provision  of  Section  12-201  of  the 
District  of  Columbia  Code  is  not  applicable  except  with 
respect  to  actions  “the  limitation  of  which  is  not  other¬ 
wise  specially  prescribed.”  Consequently,  even  though 
the  claim  based  on  the  alleged  slanderous  statements 
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might  also  be  classified  as  one  in  malicious  interference 
with  business,  a  limitation  is  otherwise  specially  pre¬ 
scribed  and  the  “catch-all”  provision  of  Section  12-201 
does  not  become  applicable.  The  Statute  of  limitations 
is  a  matter  of  procedure  and,  the  law  of  the  forum  gov¬ 
erns.  Therefore,  the  statute  of  limitations  of  the  District 
of  Columbia  is  applicable  and  the  statute  of  limitations 
of  the  State  of  Florida  is  not  applicable. 

ARGUMENT 

I 

The  Verdict  and  Judgment  Below  Were  Fully  Supported 

by  the  Evidence 

Before  any  discussion  of  how  the  evidence  supports  the 
verdict,  the  court  ought  to  know  exactly  what  the  evi¬ 
dence  showed  in  respect  to  the  more  important  subsidiary 
issues  of  fact  which  were  before  the  jury.  The  evidence 
bearing  on  the  principal  subsidiary  issues  of  fact  is  ana¬ 
lyzed  below,  rather  than  in  the  counterstatement  of  the 
case,  in  order  that  the  court  may  easily  connect  that 
analysis  with  the  succeeding  argument 

1.  The  point  of  the  collision.  Defendant’s  pilots  testi¬ 
fied  that  just  northeast  of  the  Bainbridge  Naval  Station 
they  turned  on  a  heading  of  230  degrees  and  that  the  col¬ 
lision  occurred  approximately  2  minutes  after  that  turn 
was  completed  (App.  148,  163).  The  defendant’s  aircraft 
was  flying  at  approximately  205  miles  per  hour  (App. 
148).  At  that  speed  defendant’s  aircraft  would  have 
traveled  approximately  7  miles.  Therefore,  according  to 
defendant’s  evidence,  the  collision  occurred  at  a  point 
approximately  7  miles  from  the  northeast  edge  of  the 
Bainbridge  Naval  Station  on  a  course  of  230  degrees 
from  such  edge  of  the  Bainbridge  Naval  Station.  From 
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PI.  #1  (map)  it  can  be  seen  that  such  a  point  would  be 
on  the  southeastern  boundary  of  Amber  Airway  7  due 
west  from  the  town  of  Havre  de  Grace,  Maryland.  Plain¬ 
tiff’s  captain  placed  the  point  of  the  accident  3  miles  on 
a  perpendicular  line  southwest  of  the  Susquehanna  River 
(App.  101-102).  Therefore,  according  to  the  plaintiff’s 
evidence,  the  point  of  the  collision  was  approximately  one 
mile  northwest  of  the  point  established  by  the  defendant. 
However,  according  to  all  of  the  testimony,  the  collision 
took  place  at  or  near  the  southeastern  boundary  of  the 
airway,  far  over  on  the  left  hand  side  of  the  airway . 

2.  The  time  of  the  collision.  It  was  stipulated  by  the 
parties  that  the  collision  occurred  between  6:05  P.  M. 
and  6:07  P.  M.  Eastern  Standard  Time  on  December  19, 
1946. 

3.  The  Angle  of  Impact .  Witness  Berman,  a  graduate 
aeronautical  engineer  of  over  22  years’  experience  in 
designing  and  testing  aircraft  and  an  aircraft  specialist 
employed  by  the  Civil  Aeronautics  Board  (App.  180-183), 
thoroughly  inspected  both  of  the  aircraft  after  the  col¬ 
lision,  measured  the  angles  of  the  damage  marks  on  the 
fuselage  of  the  defendant’s  aircraft,  and  matched  damage 
marks  on  the  defendant’s  aircraft  with  the  particular 
piece  of  equipment  on  the  plantiff’s  aircraft  which  did 
the  damage  (particles  of  porcelain  from  an  aerial  insula¬ 
tor  on  the  top  of  the  plaintiff’s  aircraft  were  found  im¬ 
bedded  in  scratch  marks  on  the  underside  of  defendant’s 
aircraft)  (App.  187-194).  From  his  observations  made  in 
the  course  of  that  inspection  and  assuming  the  speed  of 
defendant’s  aircraft  to  have  been  202-205  miles  per  hour 
(which  was  the  speed  testified  to  by  defendant’s  captain, 
App.  148)  and  the  speed  of  plaintiff’s  aircraft  to  have 
been  150  miles  per  hour  (which  was  the  speed  testified  to 
by  plaintiff’s  captain),  Witness  Berman  testified  that  in 
his  opinion  the  two  aircraft  were  on  courses  intersecting 
at  an  angle  of  74  degrees  at  the  time  of  the  collision  (App. 
199).  There  was  no  evidence  refuting  that  opinion  except 
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the  testimony  of  an  aircraft  mechanic,  one  Richter,  whose 
opinion  was  based  only  upon  inspection  of  the  plaintiff’s 
aircraft  and  without  knowing  the  relative  speeds  of  the 
two  aircraft  (App.  76).  The  photographs  showing  the 
damage  to  defendant’s  aircraft  show  clearly  that  the  two 
aircraft  were  on  crossing  courses  at  the  time  of  the  col¬ 
lision.  (Dft.  1,  3,  4,  6).  The  testimony  of  co-pilot  Brown 
of  defendant’s  aircraft,  who  saw  the  plaintiff’s  aircraft 
immediately  prior  to  the  collision,  confirmed  Witness  Ber¬ 
man’s  opinion  (App.  163-164).  Neither  of  plaintiff’s  pilots 
saw  the  defendant’s  aircraft  (App.  51,  103).  Even  the 
attorney  for  the  plaintiff  remarked  to  the  Court  at  the 
trial  (App.  203) : 

“I  don’t  quarrel  with  the  testimony  of  Mr.  Berman. 

I  might  be  inclined  to  agree  with  it.” 

4.  The  angle  of  approach  of  the  two  aircraft.  Although 
it  may  be  true,  as  plaintiff  contends,  that  the  angle  be¬ 
tween  the  courses  of  the  two  aircraft  at  the  time  of  impact 
does  not,  in  and  of  itself,  show  the  angle  between  their 
courses  during  the  approach,  it  is  nevertheless  true  that 
if  it  is  known  how  the  two  aircraft  were  flown  prior  to 
collision,  the  angle  of  approach  may  readily  be  determined 
from  the  angle  of  impact. 

As  previously  shown,  the  jury  was  fully  jestified  in  be¬ 
lieving  from  Witness  Berman’s  testimony  that  the  two  air¬ 
craft  collided  when  on  courses  intersecting  at  an  angle  of 
74  degrees. 

Plaintiff’s  pilots  testified  that  they  made  no  turns  and 
maintained  a  straight  course  from  the  time  they  left 
Philadelphia  until  the  collision  (App.  49,  52,  99-100). 
Defendant’s  co-pilot  testified  that  immediately  prior  to 
the  collision  he  observed  the  plaintiff’s  aircraft  making 
a  20  degree  bank  to  the  left  (App.  164).  Therefore,  if 
the  jury  believed  plaintiff’s  witnesses,  it  would  have  con¬ 
cluded  that  the  plaintiff’s  aircraft  made  no  changes  in 
direction  prior  to  the  collision  which  would  have  caused 
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the  angle  of  approach  to  differ  from  the  angle  of  impact. 
If  the  jury  believed  defendant’s  witness,  it  would  have 
concluded  that,  since  plaintiff’s  aircraft  was  turning  to 
the  left  prior  to  the  collision,  the  angle  of  approach  was 
greater  than,  cmd  not  less  them,  74  degrees. 

Defendant’s  pilots  testified  that  after  completing  a  20 
degree  turn  to  the  left  approximately  2  minutes  prior 
to  the  collision  no  changes  in  direction  were  made  by  de¬ 
fendant’s  aircraft  until  the  defendant’s  co-pilot  took  action 
to  avoid  the  impending  collision  (App.  148,  166).  Plain¬ 
tiff  asserts  that  both  of  defendant’s  pilots  admitted  testify¬ 
ing  2  years  earlier  that  they  were  uncertain  as  to  when 
the  turn  was  completed.  The  credibility  of  defendant’s 
pilots  was  clearly  a  question  for  the  jury,  but  the  follow¬ 
ing  extract  from  plaintiff’s  cross-examination  of  defend¬ 
ant’s  captain  shows  that  plaintiff  has  exercised  consider¬ 
able  imagination  in  concluding  that  defendant’s  captain 
testified  previously  that  he  was  uncertain  as  to  whether 
he  had  completed  the  turn  prior  to  the  collision  (App.  156) : 

“Q  And,  again,  didn’t  you  also  testify  at  the 
same  CAB  hearing? — and  the  question  to  you  was : 

“  ‘Is  it  possible,  Captain,  that  you  were  actually 
making  that  change  when  the  accident  occurred?’ 

“And  isn’t  it  a  fact  that  you  answered  as  follows? — 

“  ‘It  is  possible,  but  I  don’t  think  that  is  the  way 
it  was  .  .  .’  ” 

Defendant’s  captain  obviously  expressed  only  the  doubt 
which  every  honest  man,  no  matter  how  certain  of  his 
recollection,  would  express. 

In  any  event,  the  jury  was  fully  warranted  in  believing 
that  until  defendant’s  co-pilot  took  avoidance  action  im¬ 
mediately  prior  to  the  collision  the  direction  of  defend¬ 
ant’s  aircraft  had  not  been  changed. 

Defendant’s  co-pilot  took  action  to  avoid  the  collision 
by  pulling  his  aircraft  up  and  to  the  right  immediately 
prior  to  the  collision  (App.  164).  Exactly  how  much  the 
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direction  of  defendant’s  aircraft  was  changed  by  that 
action  is  impossible  to  determine,  but  it  is  clear  that  by 
turning  the  defendant’s  aircraft  to  the  right,  defendant’s 
co-pilot  reduced  the  angle  of  impact  between  the  two  air¬ 
craft.  Therefore,  the  angle  of  approach  between  the  two 
aircraft  could  not  have  been  less  than  74  degrees  and  prob¬ 
ably  was  something  like  85  or  90  degrees. 

5.  The  courses  of  the  aircraft  immediately  prior  to  the 
collision.  Defendant’s  pilots  testified  that  their  aircraft 
was  on  a  course  of  230  degrees  (5  degrees  west  of  due 
southwest)  immediately  prior  to  the  collision  (App.  148, 
165).  Plaintiff’s  pilots  testified  that  their  aircraft  was 
on  a  course  of  255  to  260  degrees  (10  to  15  degrees  south 
of  due  west)  immediately  prior  to  the  collision  (App.  49, 
100).  The  difference  between  the  courses  of  the  two  air¬ 
craft,  according  to  such  testimony,  would  have  been  only 
25  to  30  degrees.  Since  the  aircraft  collided  while  on 
courses  intersecting  at  74  degrees  and  approached  each 
other  on  courses  intersecting  at  74  to  90  degrees  (or,  at 
least,  the  great  weight  of  the  evidence  so  indicated,  and 
the  jury  was  warranted  in  so  finding),  either  defendant’s 
pilots  or  plaintiff’s  pilots  were  clearly  mistaken  as  to  their 
course  immediately  prior  to  the  collision.  The  jury  was 
fully  justified  in  believing  defendant’s  pilots.  Conse¬ 
quently,  the  jury  was  warranted  in  finding  that  defend¬ 
ant’s  aircraft  was  on  a  course  of  230  degrees  immediately 
prior  to  the  accident  and  that  plaintiff’s  aircraft  was  on 
a  course  of  304  to  320  degrees  (approximately  due  north¬ 
west)  immediately  prior  to  the  accident,  as  was  demon¬ 
strated  by  plaintiff’s  own  witness  Yandell  (App.  228). 

A~  Plaintiff’s  Aircraft  Was  Being  Operated  in  Violation 

*  of  the  Civil  Air  Regulations  Prior  To  and  At  the 
Time  of  the  Collision. 

|The  evidence  below  shows  that  the  plaintiff’s  pilots 
operated  their  aircraft  in  violation  of  four  Civil  Air  Regu¬ 
lations  prior  to  and  at  the  time  of  the  collision. 
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The  defendant’s  aircraft  was  dispatched  under  a  con¬ 
tact  or  visual  flight  rules  clearance  and  had  a  perfect  right 
to  be  on  the  left  hand  side  of  the  airway  (App.  145-146). 
A  pilot  may  operate  under  contact  or  visual  flight  rules 
only  when  it  is  possible  for  him  not  to  fly  through  or 
within  certain  specified  distances  from  clouds  (Dft.  8; 
C.  A.  R.  60.110).  In  other  words,  if  a  flight  cannot  be 
operated  without  flying  through  or  near  clouds,  such  a 
flight  may  not  be  operated  under  contact  or  visual  flight 
rules. 

The  plaintiff’s  aircraft  was  operated  under  an  instrument 
flight  rule  clearance  (App.  94).  Flights  may  be  operated  un¬ 
der  instrument  flight  rules  when  the  weather  will  not  permit 
operation  under  contact  flight  rules  (Dft.  8;  C.  A.  R.  60.20) 
or,  at  the  request  of  the  pilot,  even  when  weather  condi¬ 
tions  permit  operation  under  contact  or  visual  flight  rules 
(App.  38).  When  operating  under  instrument  flight  rules, 
a  pilot  voluntarily  undertakes  to  comply  with  certain  re¬ 
quirements  of  the  Civil  Air  Regulations  which  are  not 
applicable  to  flight  under  contact  flight  rules.  First,  he 
must  operate  his  aircraft  on  the  right  side  of  the  airway, 
that  is,  to  the  right  of  the  centerline  of  the  radio  range 
beam  which  establishes  the  particular  airway  (Dft.  8; 
C.  A.  R.  60.22).  No  such  requirement  exists  as  to  flights 
operated  under  contact  or  visual  flight  rules.  Secondly, 
the  pilot  operating  under  instrument  flight  rules  must 
report  periodically  his  position  to  Air  Traffic  Control 
(“A.  T.  C.”)  when  over  specified  check  points  (App. 
34-35;  Dft.  8;  C.  A.  R.  60.253).  Thirdly,  insofar  as 
he  is  able  to  do  so,  the  pilot  operating  under  instru¬ 
ment  flight  rules  must  also  comply  with  all  of  the  visual 
or  contact  flight  rules  (Dft.  8 ;  C.  A.  R.  60.20). 

The  testimony  was  unanimous  that  the  weather  on  the 
night  of  the  collision  was  clear  and  that  visibility  was  un¬ 
restricted  by  fog  or  clouds  (App.  55).  Consequently,  plain¬ 
tiff’s  pilots,  who  were  operating  under  an  instrument 
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flight  rale  clearance,  were  obligated  to  comply  with  all  of 
the  visual  or  contact  flight  rales  as  well  as  with  the  instru¬ 
ment  flight  rales  (App.  39). 

Plaintiffs  pilots  failed  to  report  the  position  of  their 
aircraft  to  A.  T.  C.  when  over  Philadelphia  (App.  62). 
Further,  the  plaintiff’s  pilots  operated  their  aircraft  far  to 
the  left-hand  side  of  the  airway  and  failed  to  keep  their 
aircraft  on  the  right-hand  side  of  the  airway.  The  captain 
of  plaintiff’s  aircraft  definitely  established  that  plaintiff’s 
aircraft  was  operating  on  the  left-hand  side  of  the  airway 
when  he  located  the  point  of  the  collision  three  miles  south¬ 
west  of  the  Susquehanna  River  only  a  mile  from  the  left- 
hand  boundary  of  the  airway  (App.  100-101). 

As  previously  pointed  out,  the  great  weight  of  the  evi¬ 
dence  shows  that  plaintiff’s  pilots  were  coming  onto  the 
airway  from  the  southeast  near  the  Aberdeen  Proving 
Ground  at  the  time  the  collision  occurred.  Plaintiff’s 
pilots  received  an  instrument  flight  clearance  to  operate 
down  Amber  Airway  7  to  Raleigh-Durham  Airport  (App. 
47).  Consequently,  plaintiff’s  pilots  violated  Section 
60.252  of  the  Civil  Air  Regulations  (which  prohibits  any 
deviation  from  a  clearance)  by  flying  their  aircraft  off  the 
airway  to  the  southeast  prior  to  the  time  of  the  collision 
(Dft.  8). 

As  previously  shown,  the  great  weight  of  the  evidence 
indicated  that  the  two  aircraft  approached  one  another  on 
courses  intersecting  at  74  to  90  degrees.  The  clearest  case 
of  aircraft  on  crossing  courses  would  be  aircraft  crossing 
at  an  angle  of  90  degrees.  Logically,  aircraft  on  courses 
crossing  at  an  angle  greater  than  45  degrees  would  be  on 
crossing  courses.  The  plaintiff’s  aircraft  was  to  the  left 
of  defendant’s  aircraft,  and,  therefore,  the  defendant’s 
pilots  violated  Section  60.103  (c)  (1)  of  the  Civil  Air  Regu¬ 
lations  in  failing  to  yield  the  right-of-way  to  the  defend¬ 
ant’s  aircraft  and  give  way  to  the  left  (Dft.  8). 
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B.  The  Fact  That  Defendant’s  Pilots  Had  Been  Advised 
That  Plaintiff’s  Aircraft  Was  Ahead  of  Them  on  the 
Airway  Actually  Misled  the  Defendant’s  Pilots  and 
Could  Not  Have  Helped  Them. 

Defendant’s  pilots  had  been  advised  by  A.  T.  C.  prior 
to  leaving  the  Newark  Airport  that  the  defendant’s  air¬ 
craft  had  been  cleared  to  operate  down  the  same  airway 
in  the  same  direction  15  minutes  prior  to  defendant’s  de¬ 
parture  (App.  123).  If  plaintiff’s  pilots  had  operated 
their  aircraft  in  accordance  with  the  Civil  Air  Regula¬ 
tions,  their  aircraft  would  have  been  to  the  right  of  the 
centerline  of  the  airway  and  the  means  taken  by  defend¬ 
ant’s  pilots  to  avoid  any  possibility  of  collision  would  have 
been  effectual.  The  fact  that  plaintiff’s  pilots  operated 
their  aircraft  to  the  left  of  the  centerline  of  the  airway 
not  only  nullified  the  attempt  of  defendant’s  pilots  to  avoid 
them  by  going  to  the  left-hand  side  of  the  airway  but 
rendered  completely  valueless  the  advice  which  plaintiff’s 
pilots  had  received  prior  to  leaving  the  Newark  Airport. 

Furthermore,  as  previously  shown,  the  plaintiff’s  air¬ 
craft  was  not  flying  ahead  of  or  to  the  right  of  defendant’s 
aircraft  as  it  ought  to  have  been,  but  was  actually  coming 
from  off  the  airway,  at  almost  right  angles  to  the  airway 
at  the  time  the  collision  occurred. 

If  the  advice  given  plaintiff’s  pilots  before  leaving  the 
Newark  Airport  should  have  caused  the  defendant’s  pilots 
to  maintain  a  particularly  vigilant  lookout,  as  the  plaintiff 
contends,  surely  should  not  such  vigilant  lookout  have 
been  directed  to  the  front  or  slightly  to  the  right  of  the 
course  of  the  defendant’s  aircraft?  The  advice  certainly 
ought  not  to  have  caused  defendant’s  pilots  to  look  for  the 
plaintiff’s  aircraft  coming  from  off  the  airway,  almost  at 
right  angles  to  the  airway,  and  from  the  left. 
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C.  The  Evidence  Showed  That  the  Plaintiff’s  Pilots  Conld 
Have  Readily  Seen  the  Defendant’s  Aircraft  in  Time 
to  Avoid  the  Collision. 

As  shown  above,  the  great  weight  of  the  evidence 
showed  that  the  two  aircraft  approached  on  courses  in¬ 
tersecting  at  74  -  90  degrees.  Opposite  this  page  is  a 
drawing  showing  diagrammaticallv  the  relationships  of 
the  two  aircraft  prior  to  the  collision.  The  diagram  shows 
that  the  angle  of  sight  from  the  plaintiff’s  aircraft  to  the 
defendant’s  aircraft  -was  only  63  degrees  from  dead  ahead. 
The  plaintiff’s  own  witness  testified  that  a  pilot  in  a 
DC-3  (the  type  aircraft  operated  by  plaintiff)  has  un¬ 
obstructed  vision  over  an  arc  of  180  to  200  degrees  to  the 
front,  or  90  to  100  degrees  to  each  side  from  dead  ahead 
(App.  231-232).  The  jury  was  fully  justified,  therefore,  in 
finding  that  the  plaintiff’s  pilots  could  readily  have  seen 
the  defendant’s  aircraft  prior  to  the  collision  and  that  the 
negligence  of  the  plaintiff’s  pilots  in  failing  to  exercise 
due  care  in  maintaining  a  lookout  for  the  defendant’s  air¬ 
craft  was  the  proximate  cause  of  the  collision. 

D.  The  Jury  Was  Justified  in  Finding  That  the  Defend¬ 
ant’s  Pilots  Were  Free  From  Negligence. 

As  has  been  previously  pointed  out,  the  failure  of 
plaintiff’s  pilots  to  fly  their  aircraft  to  the  right  of  the 
centerline  of  the  airway  as  required  by  the  Civil  Air  Regu¬ 
lations  placed  the  plaintiff’s  aircraft  in  a  position  which 
could  not  have  been  reasonably  expected  by  the  defend¬ 
ant’s  pilots.  Furthermore,  the  fact  that  the  plaintiff’s 
aircraft  was  being  flown  from  off  the  airway  at  almost 
right  angles  to  the  airway  meant  that  the  plaintiff’s  air¬ 
craft  was  being  flown  in  a  direction  which  was  not  reason¬ 
ably  expectable  by  the  defendant’s  pilots. 

The  plaintiff’s  own  co-pilot  conceded  that  windshield 
posts  in  the  defendant’s  aircraft  obstructed  vision  in  the 
defendant’s  aircraft  to  the  left  and  created  4 ‘blind  spots” 
fotr  the  defendant’s  pilots  (App.  56-57). 


POINT  OF 
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The  jury  was  clearly  warranted  in  finding  that  plaintiff 
was  negligent  and  that  defendant  was  not,  and  the  verdict 
and  judgment  below  ought  to  be  affirmed. 

n 

The  Court  Did  Not  Err  in  Admitting  the  Testimony  of 
Witness  Berman. 

a.  The  testimony  of  this  witness  was  clearly  admissible 
and  he  at  no  time  referred  to  the  Civil  Aeronautics  Boards 
investigation  report  to  refresh  his  recollection  during  the 
course  of  his  testimony.  All  of  his  statements  were  based 
upon  his  own  personal  knowledge,  and  his  own  expert 
personal  opinion  arrived  at  after  many  years  of  experi¬ 
ence,  as  a  Aeronautical  Engineer  and  Aircraft  Specialist. 

It  is  true  that  the  C.  A.  B.  investigation  reports  were 
made  inadmissible  by  statute  but  these  reports  were  not 
used  in  this  trial,  in  fact,  these  reports  were  barred  from 
use  by  the  trial  judge  in  the  trial  of  this  case  as  will  be 
seen  at  page  185  Joint  Appendix,  where  the  Court  said: 

“lam  not  admitting  that  paper  in  evidence.  There 
is  a  general  rule  that  almost  any  paper  can  be  used 
by  a  witness  to  refresh  his  memory  and  he  can  testify 
as  to  what  happened  from  his  memory.  ...  I  am  not 
permitting  him  to  read  from  the  report.  I  am  per¬ 
mitting  him  to  read  this  report  over  himself  and  if 
his  recollection  is  refreshed,  he  can  testify  as  to  his 
own  knowledge  on  this  matter.  .  .  .” 

The  Court: 

“Mr.  Berman,  I  am  not  permitting  you  to  read  that 
report  to  the  jury;  but  you  can  read  it  yourself,  and 
if  it  refreshes  your  memory  so  that  you  can  testify, 
after  reading  it,  as  to  what  you  remember  you  saw, 
that  is  admissible.” 

The  Witness: 

“I  would  like  for  the  Court  to  be  clear  that  I  have 
a  very  fine  recollection  of  the  physical  damage  to  both 
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airplanes  except  for  and  exclusive  of  the  distances 

yt 

•  •  • 

The  Court: 

“You  can  testify  to  what  you  actually  recall.” 
Nowhere  in  the  record  of  this  case  does  Mr.  Berman  testify 
from  any  records  or  reports  of  the  Board  and  nowhere  is 
there  admitted  in  evidence  or  used  in  this  suit  any  report 
or  record  of  the  Civil  Aeronautics  Board.  Nor  did  he 
use  the  record  to  refresh  his  keen  recollection.  The  Court 
clearly  brought  this  out  on  page  195,  when  the  following 
occurred: 

The  Court: 

“It  seems  to  me  we  made  a  mountain  out  of  a  mole 
hill,  as  far  as  the  production  of  these  papers  is  con¬ 
cerned/ ’ 

Mr.  Galiher : 

“I  think  so  too.” 

The  Court: 

“He  hasn’t  used  the  papers  at  all.”  (meaning  the 
notes  and  reports  that  he  had  with  him  and  in  answer 
to  that,  counsel  for  the  appellant  stated) : 

“I  haven’t  any  objection  to  what  has  been  done  so 
far,  Your  Honor.” 

It  will  therefore  be  seen  that  the  witness  at  no  time 
referred  to  the  C.  A.  B.  report  and  appellant  recognized 
this. 

The  case  of  Bashe  v.  Commvngore,  177  U.  S.  459,  as  cited 
by  the  plaintiff  is  not  in  point  because  in  that  case  the 
plaintiff  sought  Internal  Revenue  records  and  files  which 
were  refused  but  the  Internal  Revenue  Collector  did  testify 
as  to  his  personal  knowledge  that  they  had  such  records 
and  files. 

b.  Whether  or  not  the  jury  was  prejudiced  by  the  wit¬ 
ness  Berman  illustrating  his  theory  of  the  collision  by 
holding  the  two  planes  in  front  of  them,  the  appellee  can 
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not  state,  but  the  plaintiff  has  failed  to  show  that  the 
jury  was  prejudiced  by  this  other  than  to  make  the  state¬ 
ment  that  it  was.  As  a  matter  of  fact  no  objection  was 
made  at  any  time  to  this  portion  of  Mr.  Berman’s  testimony. 
The  colloquy  contained  on  page  199  of  the  Appendix  clearly 
establishes  the  fact  that  Appellant  made  no  objection  to 
this.  Mr.  Berman  was  an  experienced  aeronautical  engi¬ 
neer  employed  by  the  Civil  Aeronautics  Administration, 
as  an  Aircraft  Specialist,  after  many  years  of  aeronautical 
engineering  experience  with  large  Aviation  Companies. 
App.  180-183.  From  his  background  and  experience  it  is 
apparent  that  he  was  and  is  an  expert  in  his  field  and 
eminently  capable  of  performing  work  in  all  phases  of 
aeronautical  work  and  design,  including  the  investigation 
of  aircraft  accidents.  The  plaintiff  failed  to  object  at 
the  trial  that  such  testimony  was  prejudicial  but  rather 
cross-examined  the  witness  thoroughly  on  the  subject 
(Joint  Appendix  pages  199,  200  and  201),  and  thus  waived 
any  objection  he  might  now  make.  The  jury  was  entitled 
to  hear  what  an  expert  thought  of  the  physical  facts  of  the 
accident,  and  the  defendant  provided  such  an  expert  who 
was  readily  available  to  the  plaintiff  if  he  had  wished  to 
call  him. 

c.  In  the  case  at  bar  the  witness  was  testifying  from 
his  own  recollection  as  to  the  inspection  he  made  of  the 
two  aircraft  involved  in  a  collision,  and  the  damage  he 
observed.  He  was  qualified  as  an  expert  by  the  defendant 
below,  and  thereafter  he  testified  as  an  expert  as  to  the 
degree  of  angle  that  the  planes  collided.  Plaintiff  neither 
impeached  nor  contradicted  this  testimony.  The  witness 
was  not  expressing  any  official  opinion  of  any  administra¬ 
tive  agency  and  he  was  not  reading  any  findings  of  an 
administrative  agency.  He  was  testifying  as  an  individual 
expert  rendering  his  opinion  based  upon  his  own  careful 
investigation. 

The  case  of  Ritts  v.  American,  Overseas  Airlines,  in 
which  Judge  Leibell,  of  the  Southern  District  of  New  York 
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wrote  a  letter  opinion,  on  September  26th,  1947,  does  not 
help  plaintiff  because  as  has  been  pointed  out  only  the 
report  of  the  Air  Safety  Board  may  not  be  introduced  in 
evidence,  and,  as  the  Court  stated,  the  Statute  does  not 
bar  the  use  of  the  testimony  of  a  witness  examined  by  the 
Board  in  the  course  of  the  investigation. 

d.  So  far  as  we  have  been  able  to  ascertain  there  has 
been  no  judicial  interpretation  of  Title  48  U.  S.  Code 
Section  581,  but  there  has  been  an  interpretation  with 
respect  to  railroad  accidents  under  Title  45  of  the  U.  S. 
Code  Section  320  which  is  admittedly  analogous  to  the 
Civil  Aeronautics  Act. 

In  Gerow  v.  Seaboard  Airline  Ry.  Co .,  188  N.  C.  76, 123, 
S.  E.,  473  (1924),  the  Court  reversed  a  judgment  for  the 
plaintiff  on  the  ground  that  the  trial  court  erred  in  refusing 
to  permit  a  boiler  inspector  of  the  Interstate  Commerce 
Commission  to  testify  as  to  matters  he  observed  in  con¬ 
nection  with  the  investigation.  The  Court  said: 

“Appellant  excepts  further  and  assigns  for  error 
the  refusal  of  the  Court  to  allow  defendant  to  examine 
and  put  before  the  jury  the  proposed  testimony  of 
R.  M.  Williams,  a  witness  present  and  under  subpoena, 
who  was  a  boiler  inspector  in  the  service  of  the  Inter¬ 
state  Commerce  Commission  and  found  to  be  an  expert, 
and  who  in  the  line  of  his  duties  made  a  personal 
examination  of  the  exploded  engine  and  its  condition 
within  two  or  three  days,  at  most,  after  the  occurrence. 
On  objection  by  plaintiff,  the  jury  having  been  sent 
out,  the  witness  answered  the  questions  propounded, 
which  answers  tended  in  part  to  disclose  that  the  ex¬ 
plosion  had  been  brought  about  because  the  water  had 
been  allowed  to  get  too  low  in  the  boiler,  and  that  the 
appliances  provided  to  enable  an  engineer  to  discover 
this  were  apparently  in  good  working  order,  etc. ;  the 
evidence  being  clearly  relevant  to  the  issues  and  mak¬ 
ing  in  favor  of  defendant.  It  is  ordinarily  true  that 
a  witness  under  subpoena,  present,  having  personal 
knowledge  of  pertinent  facts,  is  competent  and  com¬ 
pellable  to  testify,  and  a  litigant  is  entitled  to  the 
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benefit  of  his  evidence,  unless  forbidden  by  constitu¬ 
tional  provision  or  a  valid  statute  or  some  recognized 
principle  of  public  policy.  The  plaintiff  does  not  ques¬ 
tion  the  general  principle,  as  stated,  but  bases  his 
objection  on  a  federal  statute  providing  for  an  ex¬ 
amination  and  report  of  such  occurrences  by  the  Inter¬ 
state  Commerce  Commission  itself,  or  its  duly  author¬ 
ized  agents,  and  also  providing  for  certain  other  re¬ 
ports,  etc.  36  Statutes  at  Large,  p.  350  ;  8  Federal 
Statutes  Annotated  (2d  Ed.)  P.  1420  (U.  S.  Comp.  St. 
§§  8642-8646).  In  section  4  of  the  statute  (U.  S.  Comp. 
St.  §  8645),  it  is  also  provided: 

“  ‘That  neither  said  report  nor  any  report  of 
said  investigation  nor  any  part  thereof  shall  be 
admitted  as  evidence  or  used  for  any  purpose  in 
any  suit  or  action  for  damages  growing  out  of  any 
matter  mentioned  in  said  report  or  investigation.’ 
“It  will  be  noted  that  this  inhibitive  section  of  the 
statute  in  its  terms  and  purpose  is  restricted  to  the 
use  of  the  report  as  evidence,  and  it  does  not  seem  to 
us  that  the  inhibition  in  its  effect  or  policy  permits  a 
construction  forbidding  an  eyewitness — an  expert  and 
otherwise  qualified — from  giving  evidence  pertinent 
to  the  issues  and  as  to  facts  coming  under  his  per¬ 
sonal  observation.  Such  evidence  was  admitted  with¬ 
out  objection  in  Virginia  Railway  Co.  vs.  Andrews , 
118  Va.  482,  87  S.  E.  577,  and  neither  the  reason  nor 
the  policy  of  such  a  statute  forbidding  the  use  of  such 
reports,  which  in  any  event  would  be  rarely  competent 
in  a  trial  in  court,  would  tend  to  exclude  the  testimony 
of  an  eyewitness  speaking,  as  stated,  under  oath,  to 
relevant  facts  coming  under  his  personal  observation ; 
and,  in  our  opinion,  the  ruling  should  be  held  for 
reversible  error.” 

And  also  see  Hines  v.  Kelley,  252  S.  W.  1033. 

The  case  of  L.  and  N.  Railroad  v.  Grant,  27  8.  W.  2nd 
980,  cited  by  appellant  is  not  in  point  as  there  a  copy  of 
a  report  of  the  I.  C.  C.  was  offered  in  evidence  and  the 
Court  refused  to  admit  it.  In  the  case  at  bar  there  was 
no  report  or  copy  of  a  report  offered  in  evidence. 
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The  Court  Did  Not  Err  in  Allowing  Testimony  and 
Argument  as  to  Plaintiff’s  Plane  Being  “Lost”. 

An  examination  of  the  record  again  discloses  that  plain¬ 
tiff  made  no  objection  to  the  testimony  of  the  witness, 
Caldwell.  His  testimony  was  nncontradicted  to  the  effect 
that  the  area  over  the  Aberdeen  Proving  Ground  was  for¬ 
bidden  for  civil  planes.  As  a  matter  of  fact,  the  map  which 
counsel  for  the  plaintiff  introduced  into  evidence,  and 
which  is  one  of  the  exhibits  incorporated  in  this  Court’s 
record  clearly  shows  this  to  be  a  fact.  There  was  evidence 
in  the  record  as  to  the  degree  of  angle  that  the  planes  came 
together  and  there  was  likewise  evidence  and  testimony  in 
the  record  as  to  a  restricted  area  being  near  the  scene  of 
the  accident  and  the  further  fact  that  the  plaintiff’s  plane 
was  flying  by  instruments.  It  was,  therefore,  not  improper 
for  the  defendant  to  argue  or  to  draw  the  inference  that  the 
plane  might  have  been  lost  or  over  the  restricted  area  as 
it  was  flying  on  instruments.  In  fact,  it  was  a  logical  de¬ 
duction  and  a  point  for  argument  upon  which  the  plaintiff 
had  likewise  introduced  evidence ;  being  that  the  plane  was 
flying  on  instruments.  It  should  be  pointed  out  to  the 
Cout-t  at  this  point  that  the  plaintiff  made  no  objection 
of  ahv  sort  to  this  portion  of  the  testimony  of  the  witness, 
Caldwell,  and  he  may  not  now  contend  that  such  testimony 
was  inadmissible.  That  counsel  are  allowed  wide  latitude 
in  drawing  deductions  from  the  evidence  or  that  which  may 
be  properly  inferred  from  the  evidence  is  a  well  known  and 
established  rule  of  law  in  this  jurisdiction.  Myer  v.  Capital 
Transit  Company ,  32  Atl.  2nd  39,  Washington  crnd  George¬ 
town  Railroad  Company  v.  Dashiell,  7  App.  D.  C.  507,  and 
Washington  and  Georgetown  Railroad  Company  v.  Pat¬ 
terson.,  9  App.  D.  C.  423. 

It  may  be  seen  from  the  above  quoted  cases  that  counsel’s 
argument  is  a  matter  resting  in  the  sound  discretion  of  the 
trial  Court  in  conducting  its  proceedings  and  only  where 
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prejudice  is  a  manifest  object  of  the  speaker  does  it  become 
a  matter  of  exception  for  review  on  appeal.  It  will  be 
noted  from  this  record  that  there  was  no  objection  to  the 
defendants  argument  as  being  prejudicial  and  it  therefore 
must  be  concluded  that  the  exception  as  noted  in  the  appeal 
is  not  well  founded.  Perry  v.  District  Amusement  Corpo¬ 
ration,  72  App.  D.  C.  323. 

The  point  of  the  collision  was  at  the  southeast  boundary 
(left  hand  edge)  of  the  airway,  according  to  the  testimony 
of  both,  plaintiff’s  pilots  and  defendant’s  pilots.  Since  the 
jury  was  entitled  to  believe  the  testimony  of  defendant’s 
Captain  that  he  was  on  a  course  of  230  degrees  at  the  time 
of  the  collision,  and  the  testimony  of  witness,  Berman,  that 
the  aircraft  collided  while  on  courses  intersecting  at  74 
degrees,  the  jury  obviously  was  fully  justified  in  concluding 
that  the  plaintiff’s  aircraft  was  on  a  course  of  304  degrees 
at  the  time  of  the  collision,  that  such  a  course  was  at  an 
angle  of  54  degrees  with  the  airway  and  that  plaintiff’s 
aircraft  was  coming  from  off  the  airway,  in  the  vicinity  of 
Aberdeen  Proving  Ground  onto  the  airway  at  the  time  of 
the  collision. 


IV 

The  Court  Below  Was  Correct  in  Granting  Defendant’s 
Motion  to  Dismiss  the  Plaintiff’s  Claim  Based  Upon  Al¬ 
leged  Statements  of  Defendant. 

A.  The  Plaintiff's  Claim  Based  Upon  Alleged  State¬ 
ments  of  Defendant  Is  Either  Not  Actionable  at  All  or  Is 
Barred  by  the  Statute  of  Limitations. 

There  is  no  doubt  but  that  the  amended  complaint  con¬ 
tained  a  new  claim  not  included  in  the  original  complaint 
The  original  complaint  mentioned  no  statements  or  mali¬ 
cious  acts  alleged  to  have  been  made  by  defendant  or  any 
other  person  (App.  2-3).  Consequently,  the  amended  com¬ 
plaint  did  not  relate  back  to  the  time  the  original  complaint 
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was  filed.  Kcmsas  Gas  and  Electric  Co.  v.  Evans ,  100  F. 
2d  549  (C.  C.  A.  10,  1938),  cert,  denied  306  U.  S.  665,  59 
S  Ct.  790,  83  L.  Ed.  1061  (1939). 

The  amended  complaint  was  filed  more  than  a  year  after 
the  statements  were  alleged  to  have  been  made  by  defend¬ 
ant  and  by  the  Air  Transport  Association.  Section  12-201 
of  the  District  of  Columbia  Code  provides  in  part  that,  “no 
action  shall  be  brought  .  .  .  for  libel,  slander,  .  .  .  after 
one  year  from  the  time  when  the  right  to  maintain  any  such 
action  shall  have  occurred/ ’  Plaintiff’s  claim  based  on 
the  alleged  statements  of  defendant  and  the  Air  Transport 
Association  is  cither  in  libel  or  slander  or  not  actionable  at 
all,  and,  since  the  action  was  brought  more  than  one  year 
after  the  right  of  action  occurred,  the  action  is  barred  by 
the  statute  of  limitations. 

Plaintiff  contends  that  its  claim  based  upon  the  alleged 
statements  of  defendant  and  the  Air  Transport  Association 
is  not  one  for  defamation,  but  for  “malicious  interference 
with  plaintiff’s  right  to  do  business  with  the  public”  and 
falls  within  the  “catch-all”  provision  of  Section  12-201  of 
the  District  of  Columbia  Code. 

The  “catch-all”  provision  of  Section  12-201  does  not 
become  applicable  except  with  respect  to  actions  “the  limi¬ 
tation  of  which  is  not  otherwise  specially  prescribed  in 
this  section”  (italics  supplied).  Therefore,  if  the  plain¬ 
tiff’s  claim  based  upon  the  alleged  statements  of  defendant 
and  the  Air  Transport  Association  can  be  classified  as 
slander  or  libel,  even  though  it  may  also  be  classified  as 
“malicious  interference  with  business”  or  “unfair  com¬ 
petition”  or  otherwise,  the  “catch-all”  provision  of  Sec¬ 
tion  12-201  is  not  applicable  because  the  limitation  is 
“otherwise  specially  prescribed”  in  that  section  to  be 
one  year. 

At  the  pre-trial  conference  it  was  agreed  by  the  plaintiff 
that  the  two  statements  referred  to  in  the  amended  com¬ 
plaint  were  the  only  two  statements  of  which  it  had  any 
knowledge  (App.  14).  The  only  actions  complained  of. 
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therefore,  were  statements  allegedly  deprecating  the  safety 
standards  and  qualification  of  pilots  of  *  ‘  such  airlines  as 
plaintiff.”  No  acts  other  than  the  alleged  statements  were 
charged. 

The  claim  based  upon  the  statements  allegedly  made  by 
the  defendant  and  by  the  Air  Transport  Association,  if 
actionable  at  all,  is  clearly  classifiable  as  libel  or  slander. 
Slander  or  libel  of  a  business  corporation  necessarily  con¬ 
stitutes  an  interference  with  its  business,  for  a  corporation 
has  no  strictly  personal  or  social  reputation  like  an  indi¬ 
vidual,  as  the  court  stated  in  National  Refming  Co.  v.  Benzo 
Gas  Motor  Fuel  Co.,  20  F.  2d  763,  766  (C.  C.  A.  8,  1927), 
cert,  denied  275  U.  S.  570,  48  S.  Ct.  157,  72  L.  Ed.  431 
(1927) : 

‘  *  Furthermore,  the  legal  principles  constituting  the 
law  of  libel  are  the  same  whether  corporations  or  in¬ 
dividuals  are  involved.  But  there  are  recognized  dis¬ 
tinctions  between  the  application  of  those  principles 
to  individuals  and  their  application  to  corporations, 
growing  largely  out  of  the  differences  between  a  natu¬ 
ral  and  artificial  persons.  For  example,  a  corporation 
is  incapable  of  committing  certain  acts,  especially 
some  crimes,  which  an  individual  would  be  capable 
of  committing;  and  again,  a  corporation  has  no  merely 
personal  reputation  in  the  sense  that  an  individual  has. 
Libels  against  a  corporation  are,  therefore,  confined 
to  attacks  which  injure  the  property,  credit,  the  busi¬ 
ness  of  the  corporation* *  (italics  supplied). 

It  is  evident  that  if  a  slander  or  libel  action  were  to  be 
classified  as  malicious  interference  with  business  simply 
because  the  alleged  slander  or  libel  has  injured  the  plain¬ 
tiff’s  business  or  because  the  plaintiff  styles  its  action  as 
one  for  malicious  interference,  the  limitation  of  one  year 
on  libel  and  slander  actions  would  be  effectively  removed 
from  the  Code.  Although  years  ago  actions  may  have  been 
classified  in  accordance  with  the  plaintiff’s  characterization 
of  his  action,  today  there  is  only  one  form  of  action  and 
the  law  is  an  entity  not  broken  down  into  procedural  cat- 
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egories.  Insofar  as  classification  of  actions  is  necessary 
today  for  purposes  such  as  a  statute  of  limitations,  classifi¬ 
cation  ought  to  be  based  upon  the  facts  alleged  and  not  the 
label  which  may  be  affixed  by  the  plaintiff. 

Plaintiff  has  attempted  to  distinguish  its  claim  from 
slander  or  libel  by  saying  that  the  gravamen  thereof  “is 
not  the  issuance  of  false  statements  but  rather  the  scheme 
calculated  to  affect  plaintiff’s  business  by  misleading  state¬ 
ments.”  It  is  true  that  defamatory  words  are  actionable 
even  though  they  were  not  intended  to  be  defamatory  and 
were  not  planned,  but  it  is  nonetheless  true  that  falsehoods 
spoken  of  and  concerning  a  corporation  constitute  libel  and 
slander  when  intentionally  made  or  planned.  Consequently, 
if  defendant  had  been  guilty  of  “planning  or  scheming” 
to  make  the  statements  alleged,  it  would  have  been  guilty 
of  slander  or  libel  had  the  alleged  statements  been  false. 
See  Phila,  Wilmington  and  Balt.  R.  R.  Co.  v.  Quigley,  21 
How.  202, 16  S.  Ct.  73,  16  L.  Ed.  73  (1858). 

It  ought  to  be  noted  that  the  so-called  “scheme  or  plan” 
referred  to  by  the  plaintiff  is  nowhere  mentioned  in  the 
amended  complaint  and  was  mentioned  for  the  first  time 
in  plaintiff’s  attempt  to  support  its  amended  complaint 
against  the  defendant’s  motion  to  dismiss. 

There  are  no  cases  directly  in  point  in  this  jurisdiction, 
but  the  point  was  raised  and  decided  in  Lucci  v.  Engel,  73 
N.  Y.  S.  2d  78  (1947).  There,  in  holding  that  the  statute 
of  limitations  on  libel  ought  to  be  applied  even  though  the 
plaintiff  attempted  to  style  his  action  as  one  for  injurious 
falsehood,  the  court  said  (73  N.  Y.  S.  2d  79) : 

“The  false  statements  relied  upon  by  the  plaintiff 
in  his  amended  complaint,  .  .  .  are  all  defamatory  in 
nature  and  could  have  been  made  the  basis  of  a  libel 
action  in  which  the  arrest  and  internment  of  the  plain¬ 
tiff  and  the  other  injuries  alleged  could  have  been 
pleaded  as  special  damages  and  a  recovery  had  thereon. 

1  To  hold  that  the  complaint  makes  out  a  cause  of  action 
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for  injurious  falsehood,  which  is  in  the  nature  of  an 
action  on  the  case,  would  permit  the  plaintiff  to  escape 
the  Statute  of  Limitations  applicable  to  libel  actions 
by  the  simple  expedient  of  terming  his  action  one  on 
the  case  instead  of  one  for  libel.” 

•  •  •  • 

4 ‘Historically  an  action  on  the  case  would  lie 
only  where  existing  forms  of  action  did  not  give  a 
remedy.  That  is  not  the  situation  here.” 

At  common  law,  actions  for  malicious  interference  with 
business  and  actions  for  slander  were  commenced  by  writs 
in  trespass  on  the  case.  An  action  in  slander  was  some¬ 
times  referred  to  as  an  “action  on  the  case  for  words.” 
A  Concise  History  of  the  Common  Law,  2d  Ed.,  Plucknett, 
p.  434. 

Although  actions  in  slander  were  not  originally  recog¬ 
nized  by  the  common  law  courts,  they  were  recognized  by 
the  local  courts  even  in  Anglo-Saxon  times.  And  even 
prior  to  the  time  that  slander  was  recognized  in  the  common 
law  courts  the  local  courts  recognized  defamatory  state¬ 
ments  which  resulted  in  the  termination  of  business  nego¬ 
tiations  as  giving  a  right  of  recovery  in  slander.  (A  Con¬ 
cise  History  of  the  Common  Law,  2d  Ed.,  Plucknett,  p. 
434) : 

“At  the  beginning  of  this  chapter  we  gave  some 
examples  from  local  courts.  They  are  of  two  distinct 
orders.  In  some  of  the  cases  the  plaintiff  is  complain¬ 
ing  of  words  which  he  regards  as  affronts  and  insults ; 
in  others,  the  plaintiff  asserts  that  he  has  suffered  in 
loss  of  money  rather  than  loss  of  pride.  Hence  we 
find  that  defamatory  statements  which  result  in  the 
breaking-off  of  business  negotations  could  be  made  the 
subject  of  an  action  for  damages  in  the  manorial  or 
the  county  court.  When  the  common  law  courts  began 
to  entertain  actions  for  slander,  they  made  provisions 
for  both  types,  but  only  slowly  did  it  devise  special 
rules  for  each.” 

The  earliest  reported  cases  on  malicious  interference 
were  much  later.  Several  early  cases  established  prece- 
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dents  for  the  unlawful  interference  doctrine  without  con¬ 
sciously  setting  out  any  new  general  principle.  Garret  v. 
Taylor,  Croke,  James,  567  (1620)  held  the  defendant  liable 
for  injuring  plaintiff’s  business  by  threatening  plaintiff’s 
workmen  and  customers  with  mayhem  and  lawsuits.  Keeble 
v.  HickerinyiU,  11  East  574  (1706)  held  the  defendant  liable 
for  intentionally  frightening  ducks  away  from  the  plain¬ 
tiff’s  pond  by  discharging  a  gun.  Tarleton  v.  M’Gawley, 
Peak  205  (1793)  held  the  defendant  liable  for  intentionally 
frightening  natives  away  from  the  plaintiff’s  trading  ship 
by  discharging  a  cannon  at  the  natives. 

Lurnley  v.  Gye,  2.  El.  &  Bl.  216, 118  Eng.  Rep.  749  (1853) 
was  the  first  case  to  establish  the  general  principle  that 
any  intentional  and  wrongful  action,  done  without  justifi¬ 
cation  and  resulting  in  injury  to  the  plaintiff  is  actionable. 
At  the  time  of  Garret  v.  Taylor  in  1620  and  at  the  time  of 
LumJey  v.  Gye  in  1853,  the  torts  of  libel  and  slander  were 
well  recognized.  The  broad  principle  established  by  Lum- 
ley  v.  Gye,  of  course,  would  cover  many  cases  which  pre¬ 
viously  had  been  recognized  as  slander  or  libel,  but  that 
new  principle  did  not  make  what  previously  had  been 
known  as  slander  or  libel  any  less  slander  or  libel. 

The  malicious  intereference  doctrine  merely  filled  spaces 
in  the  law  to  the  right  and  left  of  slander  by  stating  a  broad 
principle  which  covered  not  only  such  spaces  but  also 
slander  itself.  Consequently,  what  was  slander  at  the  time 
that  the  doctrine  of  malicious  interference  was  developed 
is  still  slander.  Moreover,  as  a  class,  malicious  interference 
actions  do  not  have  the  broad  scope  which  the  statement 
of  the  principle  would  imply  and  do  not  include  the  older 
torts,  such  as  slander,  libel  or  malicious  prosecution.  If 
the  statements  allegedly  made  by  defendant  were  false,  the 
claim  based  on  those  statements  is  one  in  slander  or  libel 
and  not  one  in  malicious  interference  with  business. 

The  plaintiff  also  appears  to  contend,  that  its  claim 
would  be  actionable  even  if  the  alleged  statements  were 
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true  and  that  if  the  statements  were  true,  they  would  not 
constitute  libel  or  slander  .  It  is  well  established,  however, 
that,  if  the  statements  were  true,  they  would  not  be  action¬ 
able  at  all.  Counsel  for  the  plaintiff  even  conceded  that 
such  is  the  case  before  the  court  below  (App.  67) : 

“Mr.  Bernstein:  May  I  be  heard,  Your  Honor? 
I  am  sure  you  said,  Your  Honor,  that  so  far  as  the 
pleading  goes,  in  the  amended  complaint,  it  was  not 
alleged  that  these  statements  were  false  or  malicious, 
and  the  pleading,  I  must  confess,  was  deficient  in  that 
respect.” 

In  the  case  of  existing  contracts,  it  is  an  actionable 
wrong  if  one,  knowing  the  existence  of  a  contract,  without 
justification,  induces  one  of  the  parties  to  the  contract  to 
breach  his  contract  with  the  other,  even  though  no  wrong¬ 
ful  methods  are  used. 

However,  in  the  case  of  potential  contracts,  it  is  not 
wrongful  for  one  person  to  induce  one  of  the  parties  to  a 
potential  contract  not  to  enter  into  such  contract  unless 
such  a  result  is  accomplished  by  the  use  of  wrongful  meth¬ 
ods,  such  as  misrepresentation,  fraud,  deceit  or  breach  of 
confidential  relationship. 

In  May  v.  Wood ,  172  Mass.  11,  51  N.  E.  191  (1898),  cited 
by  the  plaintiff,  Hie  court  was  dealing  with  a  situation 
where  the  defendant  had  induced  a  third  party  to  breach 
an  existing  contract  with  the  plaintiff.  The  statement  of 
Justice  Holmes  in  that  case  quoted  by  the  Appellant,  there¬ 
fore,  related  to  situations  where  there  has  been  a  procure¬ 
ment  of  a  breach  of  an  existing  contract  and  not  to  inter¬ 
ference  with  potential  contracts. 

The  amended  complaint  does  not  allege  that  the  defend¬ 
ant  procured  the  breach  of  any  existing  contract.  The  most 
favorable  interpretation  which  could  be  placed  upon  the 
amended  complaint  would  be  that  it  charges  the  defendant 
with  uttering  words  which  prevented  the  culmination  of 
potential  contracts.  It  is  clearly  established  law  that  a 
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person  is  not  liable  for  interfering  with  potential  contracts, 
unless  he  used  means  in  themselves  wrongful,  such  as  mis¬ 
representations,  falsehoods,  or  the  like.  That  principle  was 
established  in  the  case  of  Beekman  v.  Mcursters,  195  Mass. 
205,  80  N.  E.  817  (1907),  which  the  plaintiff  asserts  adopted 
the  principle  which  it  is  contending  for  here.  In  that  case 
the  court  said  (195  Mass.  212,  80  N.  E.  819) : 

“There  are  statements  in  opinions  in  Massachusetts 
and  in  England  that  a  defendant  is  not  liable  for 
interference  with  a  plaintiff’s  rights  in  both  of  these 
two  classes  of  cases  [breach  of  existing  contracts  and 
'interference  with  potential  contracts]  unless  he  acts 
maliciously  within  one  meaning  of  malice  as  used  in 
'these  opinions.  In  the  case  at  bar  there  was  no  neces¬ 
sity  of  proving  spite  or  ill-will  toward  the  plaintiff. 
This  is  not  a  ease  of  where  there  was  an  abuse  of  what, 
if  done  in  good  faith,  would  have  been  a  justification, 
but  a  case  where  the  defendant  with  knowledge  of  the 
contract  between  the  plaintiff  and  the  Hotel  Corpora¬ 
tion  intentionally  and  without  justification  induced  the 
Hotel  Corporation  to  break  it.  That  is  proof  of  malice 
within  the  meaning  of  that  word  as  used  in  these 
opinions.” 

“A  plaintiff’s  right  to  carry  on  business,  that  is, 
to  make  contracts  without  interference,  being  protected 
from  interference  with  his  rights  under  a  contract 
already  made. 

•  •  •  • 

“Where  the  plaintiff  comes  into  court  to  get  pro¬ 
tection  from  interference  with  his  right  of  possible 
contracts,  that  is,  of  his  right  to  pursue  his  business, 
acts  of  interference  are  justified  when  done  by  a  de¬ 
fendant  for  the  purpose  of  furthering  his  (the  defend¬ 
ant’s)  interest  as  a  competitor.”  .  .  . 

In  the  leading  case  of  Union  Car  Advertising  Co.  v. 
Collier ,  263  N.  Y.  386,  400,  180  N.  E.  463,  469  (1934)  the 
court  said  in  holding  that  statements  which  were  substan¬ 
tially  true  were  not  actionable  even  though  such  statements 
were  made  by  the  defendant  to  a  potential  customer  of 
plaintiff  in  disparagement  of  the  plaintiff’s  conduct  of  his 
competing  business: 
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“To  entitle  the  plaintiff  to  recover  in  an  action  like 
this  it  must  prove  that  it  would  have  procured  and 
received  the  contract  but  for  the  wrongful  and  illegal 
interference  of  the  defendants.  That  the  defendants 
interfered  there  is  no  question  .  Of  course  they  did. 
They  were  competitors  and  they  interfered  success¬ 
fully  to  themselves.  They  fought  the  plaintiff  at  every 
point,  no  doubt  bringing  much  influence  to  bear  in 
their  favor.  The  interference  of  a  competitor  creates 
no  cause  of  action.  The  thing  the  law  looks  for  and 
seeks  to  redress  when  found,  is  fraud,  deceit,  false 
charges  made  against  a  competitor.” 

Paragraphs  10,  11  and  12  of  the  amended  complaint  fail 
to  state  a  claim  upon  which  relief  can  be  given  because  the 
statements  allegedly  made  by  defendant  are  not  alleged 
to  have  been  false  and  the  court  below  was  correct  in  dis¬ 
missing  that  claim.  Further,  plaintiff’s  motion  for  leave 
to  amend  so  as  to  charge  that  the  alleged  statements  were 
false  was  properly  denied  because  the  proposed  amendment 
would  have  stated  only  a  claim  in  slander  or  libel  which 
was  barred  by  the  statute  of  limitations. 

B.  The  Statute  of  Limitations  of  the  District  of  Colum¬ 
bia  Is  Applicable. 

The  plaintiff  contends  that,  even  if  the  claim  based  on 
the  alleged  statements  of  the  defendant  and  the  Air  Trans¬ 
port  Association  is  one  for  libel  or  slander,  the  law  of  the 
place  of  publication  should  determine  the  applicable  limita¬ 
tion  period,  that  the  statements  allegedly  made  by  defend¬ 
ant  were  made  in  Florida,  and  that  the  statute  of  limita¬ 
tions  for  libel  or  slander  in  Florida  is  two  years. 

It  is  well  settled  in  this  jurisdiction  that  the  period  of 
limitation  is  procedural  and  that  the  law  of  the  forum,  and 
not  the  law  of  the  situs,  governs.  Kaplan  v.  Manhattan 
Life  Ins.  Co.,  of  N.  ¥.,  71  App.  D.  C.  250,  109  F.  2d  463 
(1939) ;  Wells  v.  Alropa  Corporation,  65  App.  D  C.  281, 
82  F.  2d  887  (1936). 
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Plaintiff  has  cited  the  case  of  Lewis  v.  Reconstruction 

Finance  Corporation,  ....  App.  D.  C . ,  177  F.  2d  654 

(1949)  as  supporting  its  contentions  in  that  respect.  The 
Lewis  case  dealt  with  a  wrongful  death  action,  and  the 
court  there  held  that,  since  the  right  to  bring  a  wrongful 
death  action  is  purely  statutory  and  the  time  for  bringing 
such  a  suit  was  prescribed  as  part  of  the  same  statute,  the 
limitation  on  time  was  a  condition  attached  to  the  right 
to  sue.  The  court  clearly  distinguished  between  the  stat¬ 
utory  wrongful  death  action  involved  in  that  case  from 
common  law  actions  such  as  is  the  claim  in  issue  here.  As 
a  further  ground  for  decision  in  the  Lewis  case,  the  court 
pointed  out  that  the  statute  of  limitations  in  the  District 
of  Columbia  relating  to  wrongful  death  actions  was  appli¬ 
cable  only  to  actions  for  wrongful  deaths  occurring  in  the 
District  of  Columbia  and  that,  therefore,  there  was  no 
reason  for  not  following  the  limitation  period  contained 
in  the  Nebraska  wrongful  death  statute.  The  Lewis  case 
is  not  applicable  to  the  situation  here. 

CONCLUSION 

WHEREFORE,  for  the  reasons  discussed  hereinabove, 
Appellee  asks  that  this  Court  affirm  the  verdict  and  judg¬ 
ment  below. 

Respectfully  submitted, 

Richard  W.  Galiher 
637  Woodward  Building 
Washington,  D.  C. 

Attorney  for  Appellee 

Of  Counsel: 

Gambrell,  Harlan  &  Babwick 
825  Citizens  &  Southern  National 
Bank  Building 
Atlanta  3,  Georgia 
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SUPPLEMENT 

CIVIC  AIR  REGULATIONS 

Part  60 

Air  Traffic  Rides 

*  •  *  * 

60.0  General 

60.00  Scope.  The  following  air  traffic  rules  apply  to 
aircraft  operated  anywhere  in  the  United  States  except: 

(a)  military  aircraft  of  the  armed  forces  when  appro¬ 
priate  military  authority  determines  that  noncompliance 
with  these  rules  is  required  and  notice  thereof  is  given  to 
the  Administrator,  or 

(b)  aircraft  when  operated  under  the  authority  of  and 
in  compliance  with  the  terms  of  a  certificate  of  waiver 
issued  by  the  Administrator. 

60.1  Contact  Flight  Rides  (CFR) 

•  •  •  • 

60.103  Right-of-way  and  proximity. 

(a)  Distress.  An  aircraft  in  distress  has  the  right-of- 
way  over  all  other  traffic. 

(b)  Order.  Aircraft  in  flight,  except  in  emergencies, 
shall  have  right-of-way  in  the  following  order :  (1)  balloons, 
fixed  or  free  (an  airship  not  under  control  is  classed  as  a 
free  balloon),  (2)  gliders,  (3)  airships,  (4)  airplanes  tow¬ 
ing  gliders,  and  (5)  airplanes  and  rotorplanes. 

(c)  Right-of-way  of  similar  type  aircraft. 

(1)  Converging.  When  two  "aircraft  are  on  crossing 
courses  at  approximately  the  same  altitude,  the  aircraft  on 
the  left  shall  give  way. 

(2)  Approaching  head  on.  When  two  aircraft  are  ap¬ 
proaching  head  on,  or  approximately  so,  and  there  is  dan¬ 
ger  of  collision,  each  shall  alter  its  course  to  the  right 
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(3)  Overtaking.  An  overtaken  aircraft  has  the  right- 
of-way  and  the  overtaking  aircraft,  whether  climbing,  de¬ 
scending,  or  in  level  flight,  shall  alter  its  course  to  the 
right. 

•  •  •  * 

(d)  Proximity.  Aircraft  shall  be  flown  at  least  500 
feet  apart  except  by  prearrangement  of  the  pilots  in  com¬ 
mand  of  the  aircraft. 

•  ••  •  • 

60.110  Visibility  and  proximity-to-cloud  minimums. 
Aircraft  shall  not  be  flown  when  visibility  is  less,  or  in 
closer  proximity  to  clouds,  than  the  minimums  specified 
below,  unless  operated  in  accordance  with  instrument  flight 
rules: 

(a)  Flight  at  altitudes  of  more  than  700  feet  above  the 
surface. 

(l)  Visibility 

(1)  inside  airport  traffic  zone — 3  miles,* 

( ii )  outside  airport  traffic  zone  but  inside  control  area— 
3  miles  or  1  mile  with  traffic  clearance, 

(iii)  elsewhere — 1  mile; 

(2)  Proximity  to  clouds 

(i)  inside  airport  traffic  zone — 500  feet  vertically  and 
2,000  feet  horizontally,* 

(ii)  elsewhere — 500  feet  vertically  and  2,000  feet  hori¬ 
zontally. 

(b)  Flight  at  altitudes  of  700  feet  or  less  above  the 
surface. 

(l)  Visibility 

(1)  inside  an  airport  traffic  zone — 3  miles,* 

(ii)  elsewhere — 1  mile; 

(2)  Proximity  to  clouds 

(i)  inside  airport  traffic  zone  or  airport  approach  zone 
— 500  feet  vertically  and  2,000  feet  horizontally,* 

(ii)  elsewhere — clear  of  clouds. 

♦If  traffic  conditions  permit,  a  control  tower  or  control  center 
will  issue  a  traffic  clearance  when  the  minimums  are  less  than  those 
specified,  but  under  this  provision  the  flight  must  remain  clear  of 
clouds 
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Chart  of  Visibility  and  Proximity-to-Cloud  Minimums 


Visibility 

Inside  airport 
traffic  zone 

S  miles* 

Outside  airport 
traffic  zone  but 
inside  control 
area 

S  miles  or  1  mile 
with  traffic 

Elsewhere 

1  mile 

Flight  at  altitudes 

Proximity 

500  feet  verti- 

clearance 

500  feet  verti- 

500  feet  verti- 

of  more  than  700 

to  clouds 

cally,* 

cally. 

cally, 

feet  above  sur- 

2,000  feet  hori- 

2,000  feet  hori- 

2,000  feet  hori¬ 
zontally 

face 

zontally* 

zontally 

Visibility 

S  miles* 

1  mile 

1  mile 

Flight  at  altitudes 

Proximity 

500  feet  verti- 

In  approach 

Clear  of  clouds 

of  700  feet  or  less 

to  clouds 

cally,* 

zone:  500  feet 

1 

above  surface 

2,000  feet  hori¬ 
zontally* 

vertically,* 

2,000  feet  hor¬ 
izontally* 

Outside  ap¬ 
proach  zone 
clear  of  clouds 

1 

*  If  traffic  conditions  permit,  a  control  tower  or  control  center  will  issue  a  traffic 
clearance  when  the  minimums  are  less  than  those  specified,  but  under  this  provision 
the  flight  must  remain  clear  of  clouds. 


60J2  Instrument  Flight  Rules  (IFR) 

60.20  Application.  In  addition  to  the  applicable  con¬ 
tact  flight  rules,  aircraft  shall  be  flown  in  accordance  with 
the  following  rules  whenever  the  flight  cannot  be  conducted 
in  accordance  with  the  visibility  and  proximity-to-cloud 
minimums  specified  in  §60.110. 

•  •  •  • 

60.22  Bight-side  traffic.  Aircraft  operating  along  a  des¬ 
ignated  airway  shall  be  flown  to  the  right  of  the  center  line 
of  such  airway,  unless  otherwise  authorized  by  a  control 
center  or  control  tower. 

•  •  •  • 
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60.252  Traffic  clearance.  Prior  to  making  a  flight  in  a 
control  area,  an  airport  approach  zone,  or  an  airport  traffic 
zone,  a  traffic  clearance  shall  be  obtained  from  the  appro¬ 
priate  control  center  or  control  tower.  No  deviation  shall 
be  made  from  the  requirements  of  a  traffic  clearance  unless 
an  amended  clearance  is  obtained  or  an  emergency  situa¬ 
tion  arises  which  requires  immediate  decision  and  action, 
in  which  case,  as  soon  as  possible  after  such  emergency 
authority  is  exercised,  the  pilot  shall  inform  the  proper 
control  center  or  control  tower  of  the  deviation  and,  if 
necessary,  obtain  an  amended  clearance. 

60.253  Communication  contacts.  The  pilot  in  command 
shall  insure  that  a  continuous  listening  watch  is  maintained 
on  the  appropriate  radio  frequency  and  report  by  radio  as 
soon  as  possible  to  the  appropriate  communications  station 
the  time  and  altitude  of  passing  over  each  designated  re¬ 
porting  point  together  with  unanticipated  or  unusual 
weather  conditions  being  encountered. 
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No.  10501 


UNIVERSAL  AIRLINE, 


v. 


INC., 

Appellant , 


EASTERN  AIR  LINES,  INC., 

Appellee. 


Appeal  From  Ihe  United  States  District  Court  for  the 
District  of  Columbia 


BRIEF  OF  CIVIL  AERONAUTICS  BOARD  AS  AMICUS  CURIAE 


PRELIMINARY  STATEMENT 

The  interest  of  the  Civil  Aeronautics  Board  in  this  case 
stems  from  the  precedents  which  will  be  established  herein 
concerning  the  questions  of  whether  Board  investigators 
may  be  compelled  to  testify  in  damage  suits  to  facts  ascer¬ 
tained  by  them  in  the  course  of  official  aircraft  accident 
investigations,  and  to  their  expert  conclusions  and  opinions 
deduced  from  those  facts.  Because  of  the  importance  of 
the  questions  presented  to  the  general  public,  the  aviation 
industry,  and  the  Board,  the  Board  has  filed  this  brief  as 
an  amicus  curiae  pursuant  to  Rule  18  (i)  of  the  rules  of 
Court. 


2 


It  is  the  Boards  position,  more  fully  developed  herein¬ 
after,  that  the  lower  court  erred  in  compelling  Mr.  Sydney 
D.  Berman,  an  accident  investigator  employed  by  the  Board, 
to  testify  to  his  expert  conclusions  with  respect  to  the  air¬ 
craft  accident  from  which  this  litigation  arose  and  which 
had  been  investigated  by  Mr.  Berman  solely  in  his  official 
capacity.  This  claim  of  error  is  predicated  upon  (1)  the 
provisions  of  a  Board  regulation  then  in  effect  precluding 
expert  testimony  by  Board  accident  investigators  in  civil 
actions,  and  (2)  the  provisions  of  section  701  (e)  of  the 
Civil  Aeronautics  Act  which  the  Board  interprets  as  pre¬ 
cluding  the  admission  in  evidence  in  damage  suits  of  expert 
and  opinion  testimony  by  Board  investigators  with  respect 
to  aircraft  accidents  officially  investigated  by  them. 

The  parties  hereto  have  also  made  various  contentions 
with  respect  to  the  relationship  of  section  701  (e)  of  the 
Act  to  Mr.  Berman’s  testimony.  Accordingly,  although  per¬ 
haps  not  strictly  necessary  or  pertinent  to  the  Board’s 
position  herein  but  consistently  with  the  Board’s  status 
as  an  amicus ,  this  brief  sets  forth  and  discusses  various  mat¬ 
ters  which  are  believed  pertinent  to  a  proper  evaluation 
of  the  contentions  of  the  parties. 

Since  the  trial  of  the  case  below,  the  Board  has  adopted 
and  published  certain  regulations  relating  to  the  procedure 
t6  be  followed  in  accident  investigations,  the  release  to  the 
public  of  information  ascertained  therein,  and  the  appear¬ 
ance  of  its  investigators  as  witnesses  in  civil  actions.  These 
regulations,  set  forth  as  an  Appendix  to  this  brief,  for  the 
most  part  represent  a  codification  of  various  prior  existing 
internal  regulations  and  instructions  to  Board  personnel, 
and,  although  replacing  such  former  regulations,  do  not  rep¬ 
resent  any  substantive  change  in  the  procedures  and  regu¬ 
lations  in  effect  at  the  time  of  the  accident  here  involved 
and  Mr.  Berman’s  testimony  in  the  lower  court  with  respect 
thereto. 
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STATEMENT  OF  THE  CASE  WITH  REFERENCE  TO  MR.  BERMAN'S  TESTIMONY 

A.  History  and  purpose  of  the  Board's  rule  governing  testimony 

by  its  safety  experts. 

Prior  to  discussing  the  facts  of  this  case,  it  is  believed 
desirable  to  acquaint  the  Court  with  the  procedure  employed 
by  the  Board  in  discharging  its  statutory  duty  of  investigat¬ 
ing  aircraft  accidents,1  and  the  history  and  purpose  of  the 
Board’s  rule  prohibiting  its  experts  from  giving  expert 
or  opinion  testimony  in  suits  arising  from  accidents  which 
they  have  investigated  on  behalf  of  the  Board. 

For  reasons  unnecessary  to  here  elaborate,  the  cause  of 
a  particular  aircraft  accident  in  many  cases  is  determined 
largely  by  expert  opinion  evidence.  Such  determination 
often  must  rest  entirely  or  in  part  upon  a  scientific  analysis 
of  the  position  and  condition  of  the  wreckage  of  the  aircraft 
concerned.  Accordingly,  it  is  essential  that  members  of  the 
general  public,  including  the  families  and  representatives 
of  persons  involved  in  the  accident,  be  excluded  from  the 
scene  of  those  serious  accidents  investigated  by  the  Board 
since  important  evidence  might  otherwise  be  lost.  Guards 
are  posted  for  the  purpose  of  excluding  all  unauthorized 
persons.  Only  Board  personnel  and  persons  authorized  by 
them  are  permitted  to  make  the  initial  examination  of  the 
aircraft  concerned  or  parts  thereof,  and  many  portions  of 
the  wreckage  are  removed  for  the  purpose  of  laboratory 
testing  and  examination.  Only  those  persons  actually  per¬ 
mitted  at  the  scene  are  in  a  position  to  testify  to  the  loca- 

1  Section  701  of  the  Civil  Aeronautics  Act  of  1938  (52  Stat.  1012,  49  TJ.S.C. 
581),  hereinafter  referred  to  as  the  Act,  provided  for  an  independent  “Air 
Safety  Board”  within  the  “Civil  Aeronautics  Authority”.  Section  702  of 
the  Act  (52  Stat.  1013,  49  U.S.C.  582)  required  the  Air  Safety  Board  to  in¬ 
vestigate  all  aircraft  accidents  and  report  to  the  “Authority”  the  “facts, 
conditions,  and  circumstances  relating  to  each  accident  and  the  probable  cause 
thereof”.  The  Air  Safety  Board  also  was  required  to  make  such  recom¬ 
mendations  as,  in  its  opinion,  would  tend  to  prevent  similar  accidents  in  the 
future,  and  further  to  make  such  reports  public.  Pursuant  to  Reorganization 
Plan  No.  IV  of  1940  (54  Stat.  1234,  5  TJ.S.C.  133  et  seq.),  the  Air  Safety 
Board  was  abolished  and  its  functions  transferred  to  the  present  five  member 
Civil  Aeronautics  Board,  previously  known  as  the  * 1  Civil  Aeronautics 
Authority”. 
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tion  and  condition  of  the  wreckage  immediately  following 
the  accident. 

In  cases  involving  serious  accidents  to  aircraft  engaged 
in  transport  operations,  so-called  “teams”  are  appointed 
to  gather  evidence  both  at  the  scene  of  the  accident  and  else¬ 
where.  Each  team  is  headed  by  a  Board  investigator,  and 
is  usually  composed  of  representatives  of  the  carrier  con¬ 
cerned,  the  aircraft  manufacturer,  and  various  other  aero¬ 
nautical  experts.2  These  latter  persons  are  permitted  or 
requested  to  participate  in  the  investigation  since  their  de¬ 
tailed  technical  and  operating  knowledge  can  contribute  to 
the  discovery  of  important  evidence  bearing  upon  the  acci¬ 
dent.  See  p.  37  of  Appendix,  infra.  In  cases  involving 
private  aircraft,  the  Board’s  expert  is  often  the  only  person 
who  investigates  the  accident.  In  still  other  cases  not  here 
pertinent,  no  field  investigation  is  conducted  of  minor  acci¬ 
dents  by  the  Board’s  staff,  but  reliance  is  placed  upon  the 
reports  required  to  be  submitted  by  the  operator  of  the  air¬ 
craft  involved.3 

After  the  initial  field  investigation  has  been  completed  by 
the  Board  investigator  or  investigators  concerned,  a  report 
is  submitted  to  the  Board’s  Accident  Investigation  Division 
by  the  individual  investigator.  Such  report  recites  the 
physical  facts  observed  or  ascertained  concerning  the  acci¬ 
dent,  and  also  contains  the  investigator’s  expert  conclusions 
based  thereon.  The  Board  may  then  proceed  to  issue  its 

*  See  Section  701(c)  of  the  Act  (52  Stat.  1012,  49  U.S.C.  581(c))  whereby 
the  Board  is  authorized  to  employ  temporary  personnel  and  to  request  the 
services  of  other  government  experts  in  connection  with  accident  investiga¬ 
tions.  Those  experts  provided  by  air  carriers  and  aircraft  manufacturers  are 
of  eburse  not  compensated  by  the  Government  for  their  participation  in  the 
accident  investigation. 

*  For  a  general  description  of  the  Board’s  use  of  “teams”  and  the  accident 
reports  required  from  operators  see  Memorandum  Opinion  by  Chief  Judge 
Laws  entered  on  February  3,  1950  in  Tansey  v.  Transcontinental  &  Western 
Air,  Inc.,  Civil  Action  No.  5151-47,  District  Court  for  the  District  of  Columbia 
(not  officially  reported).  The  necessity  for  reliance  upon  reports  in  cases  of 
minor  accidents  is  demonstrated  by  the  facts  that,  in  the  fiscal  year  1949  alone, 
more  than  7,500  accidents  involving  aircraft  were  reported  to  the  Board, 
whereas  the  Board  had  and  has  less  than  30  field  investigators  to  make  “on  the 
spot”  investigations. 


5 


report  without  hearing  upon  the  data  thus  obtained,  or  it 
may  order  either  public  or  private  hearings  upon  the  acci¬ 
dent  if  that  course  of  procedure  is  deemed  advisable.4 
Hearing  cases  are  heard  by  a  panel  of  Board  experts  includ¬ 
ing  those  persons  actually  conducting  the  field  investiga¬ 
tions.5  The  Board’s  experts  also  appear  as  witnesses  not¬ 
withstanding  their  membership  on  the  hearing  panel,  and 
testify  to  the  facts  ascertained  and  certain  of  the  conclusions 
reached  by  them.  Since  in  discharging  its  accident  inves¬ 
tigation  functions  the  Board  acts  as  a  body  advised  by 
experts,  the  accident  report  ultimately  issued  by  the  Board 
in  both  hearing  and  non-hearing  cases  necessarily  represents 
the  composite  conclusions  of  the  Board  and  its  staff  of  safety 
experts.  See  p.  38  of  Appendix,  infra. 

Prior  to  March  12,  1946  the  Board  followed  the  policy  of 
withholding  from  the  public  all  information  contained  in 
the  Board’s  accident  investigation  files  other  than  that  em¬ 
bodied  in  the  transcript  of  a  public  hearing  or  a  final  Board 
accident. report,  except  for  certain  routine  information  re¬ 
lating  to  the  place  and  date  of  the  accident,  the  identity  of 
the  aircraft  involved,  and  the  names  and  addresses  of  the 
occupants  or  injured  persons  (CAB  Standard  Practice  12, 
July  22,  1942).  Under  this  policy  the  Board  received  very 
few  requests  for  testimony  by  its  investigators  because  the 
general  public  usually  had  no  means  of  ascertaining  the 
identity  of  the  particular  investigator  or  the  matters  within 
his  knowledge.  The  Board  followed  a  strict  policy  of  re¬ 
fusing  to  permit  its  investigators  to  testify  in  those  few  in¬ 
stances  in  which  their  testimony  was  sought  in  damage  suits. 

This  policy  of  withholding  information  and  refusing  to 
permit  its  investigators  to  appear  as  witnesses  was  predi¬ 
cated  upon  (1)  the  obviously  correct  concept  that  the  Board 
had  been  instructed  by  Congress  to  investigate  aircraft  acci¬ 
dents  solely  for  the  purpose  of  gaining  the  information  nec¬ 
essary  to  prevent  the  recurrence  of  similar  accidents  and  not 
for  the  purpose  of  securing  evidence  or  providing  witnesses 

4  See  14  C.F.R.  302.7(d),  1946  Supplement,  and  Section  303.2  of  the 
Board’s  Procedural  Regulations,  infra,  p.  33. 

8  See  Section  303.6  of  the  Procedural  Regulations,  infra,  p.  33. 
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for  the  benefit  of  parties  to  private  litigation,  (2)  the  belief 
that  the  refusal  to  release  information  encouraged  frank 
disclosures  on  the  part  of  the  persons  involved  and  that  such 
disclosures  were  in  the  public  interest,  (3)  the  obvious  un¬ 
desirability  of  releasing  a  particular  investigator’s  con¬ 
clusions  which  might  differ  from  the  subsequent  final  deter¬ 
mination  by  the  Board  of  the  cause  of  the  accident,  (4)  the 
fact  that  the  conclusions  of  its  investigators  often  subse¬ 
quently  embodied  in  the  Board’s  reports  would,  as  a  prac¬ 
tical  matter,  influence  the  determination  of  the  civil  liabili¬ 
ties  of  the  parties  involved  if  testified  to  in  damage  suits, 
contrary  to  the  plain  purpose  and  intent  if  not  the  letter  of 
section  701(e)  of  the  Act,  and  (5)  the  number  of  accidents 
involving  aircraft  was  such  as  to  require  the  full  time  of 
its  experts  in  investigating  them  and  the  public  interest 
dictated  that  the  time  of  these  experts  not  be  consumed  by 
appearance  in  courts  to  give  testimony  in  private  damage 
suits.  With  respect  to  this  latter  point,  it  was  also  believed 
that  the  releasing  of  opinions  and  conclusions  of  particular 
investigators  inevitably  would  result  in  demands  for  their 
expert  testimony  by  the  party  determined  not  to  be  at  fault, 
with  resultant  demands  upon  their  time  in  responding  to 
subpoenas  even  though  they  might  ultimately  be  excused 
from  testifying.6 

It  is  obvious  of  course  that  most  of  the  information  ob¬ 
tained  by  Board  investigators  inevitably  would  have  been 
lost  to  private  litigants  if  the  Board  had  not  investigated 
the  accident  or  if  the  general  public  had  been  admitted  to 
the  scene  of  the  crash,  and  accordingly  that  any  informa¬ 
tion  which  might  be  ascertained  from  the  Board’s  files  or 
elicited  from  Board  employees  would  largely  constitute  a 
windfall  to  private  litigants.  Notwithstanding  this  fact, 
various  representations  were  made  to  the  Board  that  the 
foregoing  policy  often  resulted  in  hardship  both  to  the  pub- 

*  Officials  of  the  Interstate  Commerce  Commission  advise  that  their  records 
of  investigations  of  railroad  accidents  always  have  been  and  are  withheld 
from  public  inspection  and  disclosure,  and  that  their  investigators  are  not 
authorized  to  appear  as  witnesses  in  civil  actions  between  private  parties  for 
much  the  same  reasons. 
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lie  and  to  aircraft  operators.  Because  of  the  methods  nec¬ 
essarily  employed  in  investigating  accidents,  it  was  alleged 
to  be  difficult  or  impossible  for  members  of  the  public  to 
obtain  sufficient  information  upon  which  to  base  a  complaint 
for  damages.7  Although  the  aircraft  operator  had  access 
to  all  of  the  facts  in  those  cases  in  which  its  representatives 
were  members  of  the  investigating  team,  it  was  represented 
to  the  Board  that  certain  facts  allegedly  necessary  to  de¬ 
fense  or  prosecution  of  a  suit  could  be  established  only  by 
the  testimony  of  Board  personnel.  Further,  the  practice  of 
permitting  aircraft  operators  and  manufacturers  to  par¬ 
ticipate  in  accident  investigations  and  denying  such  partici¬ 
pation  to  curious  or  interested  members  of  the  public  was 
said  to  result  in  an  advantage  to  the  operator  or  manufac¬ 
turer  over  those  members  of  the  public  who  brought  suit 
to  recover  damages  for  injuries  or  death  to  passengers. 
Moreover,  it  was  further  alleged  on  occasion  that  discovery 
procedures  against  the  carrier  had  not  always  resulted  in 
establishing  certain  pertinent  facts. 

Although  some  doubt  existed  as  to  the  soundness  of  cer¬ 
tain  of  these  contentions,  the  Board  had  no  objection  to  as¬ 
sisting  these  parties  if  such  assistance  could  be  rendered 
without  undue  interference  with  the  Board’s  functions.  Ac¬ 
cordingly,  certain  changes  were  made  in  Board  policy  with 
respect  to  release  of  information  and  the  appearance  of  its 
personnel  as  witnesses  in  civil  cases.  By  regulation  effective 
March  12,  1946  (CAB  Standard  Practice  12  as  amended), 
the  Board  authorized  the  release  upon  request  of  the  names 
and  addresses  of  all  witnesses  to  accidents  and  the  inspec¬ 
tion  and  copying  of  those  portions  of  its  accident  investiga¬ 
tion  file  containing  factual  data.  Those  portions  of  the  file 
containing  Board  investigators’  opinions  and  conclusions 
continued  to  be  held  confidential  for  the  reasons  heretofore 
stated.  Except  to  the  extent  that  opinion  evidence  was  given 
by  investigators  in  public  hearings  or  contained  in  the 

7  The  doctrine  of  res  ipsa  loquitur  has  not  been  applied  in  all  cases  involving 
suits  to  recover  damages  for  injury  or  death  to  passengers.  Moreover,  in 
collision  cases  that  doctrine  obviously  is  inapplicable  in  suits  between  the 
respective  operators  of  the  aircraft  involved. 
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Board’s  final  accident  reports,  the  public  was  denied,  and 
continues  to  be  denied,  access  to  any  opinion  or  conclusion 
of  the  Board’s  staff.8 

This  same  regulation  also  outlined  the  procedure  to 
be  taken  by  investigators  in  those  instances  in  which  sub¬ 
poenas  were  served  upon  them.  As  a  matter  of  general  pol¬ 
icy  the  Board  attempted,  in  most  instances  successfully,  to 
procure  their  release  from  subpoenas.  If  ordered  by  the 
Court  to  testify,  the  investigators  by  this  regulation  were 
directed  to  confine  their  testimony  to  facts  observed  and 
not  to  give  opinion  evidence.  Although  there  are  no  reported 
decisions  so  indicating,  this  limitation  upon  testimony  ap¬ 
parently  has  been  regarded  in  most  cases  as  a  reasonable 
limitation  binding  upon  the  court  concerned,  since  in  almost 
every  one  of  the  few  instances  in  which  Board  investigators 
have  been  required  to  testify  they  have  not  been  compelled 
to  state  opinions  or  conclusions.9 

Requests  by  private  parties  for  the  authorization  of 
Board  investigators  to  appear  as  witnesses  were  disposed 
of  upon  a  case-to-case  basis.  If  an  appropriate  showing 
was  made  that  desired  facts  could  be  established  only  by 
testimony  of  Board  investigators,10  the  investigator  was  au- 

*See  Sections  311.2(b)(2)  and  (3)  of  the  Board’s  present  regulations  infra, 
p.  40. 

“  The  experience  of  the  Interstate  Commerce  Commission  in  this  respect  is 
identical  with  that  of  the  Board.  Although  the  Commission  apparently  has 
no  1  rule  on  the  subject,  their  policy  has  been  to  attempt  to  secure  the  release 
of  their  investigators  whenever  subpoenaed.  Officials  of  the  Commission 
advise  that  in  most  cases  their  personnel  have  been  excused  from  testifying 
upon  a  representation  to  the  Court  of  the  Commission’s  established  policy 
of  refusing  to  permit  them  to  appear  in  private  law  suits  upon  the  grounds 
that  such  appearance  would  be  detrimental  to  the  efficient  administration  of 
the  various  safety  statutes  administered  by  the  Commission  and  that  their 
testimony  is  precluded  by  the  spirit  if  not  the  letter  of  sections  33  and  41 
of  Title  45  of  the  United  States  Code.  In  those  few  instances  in  which 
Commission  investigators  have  been  required  to  testify,  we  are  advised  that 
in  no  case  during  recent  years  have  they  been  compelled  to  give  expert  or 
opinion  testimony. 

“The  showing  required  by  the  Board  for  the  purpose  of  obtaining  permis¬ 
sion  for  the  appearance  of  an  investigator  as  a  witness  consists  of  a  state¬ 
ment  outlining  the  facts  desired  to  be  established,  and  an  explanation  of  why 
these  facts  cannot  be  otherwise  established.  The  Board’s  files  are  then 
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thorized  to  testify,  in  most  cases  by  deposition,  subject  to 
the  limitation  that  no  opinion  evidence  should  be  given.  The 
requirements  that  such  a  showing  be  made  before  permis¬ 
sion  would  be  granted  for  an  investigator  to  testify,  that 
testimony  be  adduced  by  way  of  deposition  wherever  pos¬ 
sible  at  times  and  places  which  would  not  interfere  with 
the  duties  of  the  investigator  concerned,  and  the  refusal  by 
the  Board  to  authorize  merely  cumulative  or  corroborating 
testimony,  were  designed  to  insure  only  that  degree  of  inter¬ 
ference  with  the  Board’s  investigating  functions  necessary 
to  prevent  alleged  hardship  to  private  litigants.  This  policy 
followed  since  1946  was  restated  in  the  Board’s  rule  adopted 
on  March  8,  1949, 11  and  again  restated  in  the  presently 
effective  regulations  adopted  on  September  15,  1950  (Ap¬ 
pendix). 

B.  The  circumstances  surrounding  Mr.  Berman's  testimony. 

Public  hearing  was  held  upon  the  accident  here  involved 
before  a  panel  of  eight  of  the  Board’s  safety  experts,  one 
of  whom  was  Mr.  Berman.  In  accordance  with  customary 
procedure,  Mr.  Berman  read  into  the  record  his  accident 
report  previously  submitted  to  the  Board  (App.  184).  The 


checked  to  ascertain  the  identity  of  other  witnesses  with  knowledge  of  the 
facts.  If  such  other  witnesses  do  exist,  and  no  adequate  reason  has  been 
given  as  to  why  they  cannot  supply  the  desired  testimony,  a  further  explana¬ 
tion  is  required.  The  Board  of  course  must  rely  largely  upon  the  representa¬ 
tions  of  counsel  with  respect  to  these  matters.  See  Section  311.3(d)  of 
the  Procedural  Regulations,  infra ,  p.  41. 

11  This  rule,  adopted  in  the  form  of  the  recommendation  made  to  the 
Board  by  the  General  Counsel,  was  as  follows: 

1.  That  the  Board  authorize  its  investigators  to  serve  as  witnesses 
for  the  purpose  of  testifying  to  facts  observed  by  them  in  the  course  of 
accident  investigations  in  those  cases  in  which  the  Government’s  investi¬ 
gators  are  the  only  source  reasonably  available  to  the  parties  seeking 
the  evidence  from  which  they  can  obtain  such  evidence. 

2.  That  the  testimony  given  by  the  Board’s  investigators  be  limited 
to  facts  actually  observed  by  them,  and  that  the  Board  specifically  prohibit 
its  investigators  from  giving  opinion  evidence  as  expert  witnesses. 

3.  That  the  Board,  insofar  as  possible,  make  the  testimony  of  its 
investigators  available  only  through  the  process  of  taking  depositions  at 
times  and  places  reasonably  fixed  so  as  to  avoid  substantial  interference 
with  the  performance  of  the  duties  of  the  investigators  concerned. 
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formal  accident  report  later  issued  by  the  Board  found  the 
facts  to  be  as  stated  by  Mr.  Berman,  and  also  incorporated 
(herein  the  expert  conclusions  which  Mr.  Berman  drew 
from  those  facts  (Docket  No.  SA-132,  File  No.  5019-46, 
adopted  on  October  20,  1947).  Thereafter,  upon  an  appro¬ 
priate  showing  to  the  Board  by  counsel  for  Eastern  that 
the  collision  marks  upon  the  respective  aircraft  could  not 
otherwise  be  established,  Mr.  Berman  was  authorized  by 
the  Board  to  testify  by  deposition  to  the  physical  facts  ob¬ 
served  by  him  and  Judge  Holtzoff  ordered  the  taking  of 
liis  deposition.  It  was  contemplated  by  the  Board’s  staff, 
and  presumably  by  counsel  for  Eastern,  that  the  significance 
of  these  markings  would  be  established  by  expert  witnesses 
employed  by  the  parties. 

At  the  trial  of  the  case  below,  Judge  Bailey  refused  to 
admit  Mr.  Berman’s  deposition  in  evidence  on  the  ground 
that  Mr.  Berman  was  available  to  testify  in  person  (Jt. 
App.  174, 175).  Accordingly,  he  was  subpoenaed  to  appear 
as  a  witness.12  A  member  of  the  Office  of  the  United  States 
Attorney,  appearing  on  behalf  of  the  Board,  requested, 
inter  alia,  that  Mr.  Berman’s  testimony  be  restricted  to 
factual  observations  and  that  he  not  be  required  to  testify 
as  an  expert,  explaining  that  Board  regulations  forbade 
such  testimony.  The  Court  stated  in  substance  that  it  was 
doubtful  that  any  such  limitation  on  testimony  would  be 
observed  (App.  179). 

After  testifying  to  the  physical  facts  observed  by  him, 
Mr.  Berman  was  then  compelled  by  the  Court,  over  his  ob¬ 
jection,  to  state  his  expert  opinion  deduced  from  these  facts 
as  to  the  angle  of  impact,  and  further  to  demonstrate  to 
the  jury  with  model  airplanes  the  point  and  direction  of 
impact  (Jt.  App.  194,  198-199).  However,  the  Court  was 
of  the  apparent  view  that  section  701(e)  of  the  Act  pre- 

“  Having  consented  to  the  taking  of  Mr.  Berman’s  deposition,  the  Board 
does  not  here  object  to  his  having  been  required  to  appear  and  testify  in 
person  to  those  matters  concerning  -which  he  had  been  authorized  to  testify 
to  by  deposition.  However,  it  is  believed  that  the  Court  should  have  regarded 
Mr.  Berman  as  unavailable  to  appear  as  a  witness  because  permission  for  such 
appearance  had  not  been  granted  by  the  Board,  and  accordingly  that  his 
deposition,  if  otherwise  proper,  should  have  been  admitted  into  evidence. 
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eluded  the  introduction  into  evidence  of  Mr.  Berman’s  offi¬ 
cial  report,  and  accordingly  permitted  use  of  that  report 
solely  for  the  purpose  of  refreshing  his  memory  ( Jt.  App. 
175,  184-186).  In  other  words,  the  Court  seemingly  was 
of  the  view  that,  although  barring  the  introduction  into 
evidence  of  the  report  itself,  the  mentioned  section  of  the 
Act  nevertheless  should  not  be  interpreted  to  preclude  tes¬ 
timony  relating  to  remembered  facts  and  conclusions,  not¬ 
withstanding  that  such  facts  and  conclusions  were  ascer¬ 
tained  and  reached  solely  for  the  purpose  of  incorporating 
them  into  his  report  and  that  they  were  in  fact  so  incorpo¬ 
rated.  Further,  the  Court  also  was  of  the  view  that  the 
Board’s  regulation  prohibiting  and  restricting  testimony 
by  investigators  was  unreasonable  and  presumably  of  no 
effect. 


STATUTES  AND  REGULATIONS  INVOLVED 

The  various  statutes  and  Board  regulations  to  which 
references  have  been  made  herein  are  cited  or  quoted  in 
their  appropriate  place  in  the  text  of  this  brief. 

SUMMARY  OF  ARGUMENT 

The  lower  court  erred  in  compelling  Mr.  Berman  to  tes¬ 
tify  as  an  expert  witness  in  that  a  valid  Board  regulation 
binding  upon  the  courts  precluded  him  from  testifying  as 
an  expert  with  respect  to  aircraft  accidents  officially  inves¬ 
tigated  by  him.  The  Board  is  empowered  by  statute  to 
adopt  all  reasonable  regulations  consistent  with  the  pro¬ 
visions  of  the  Civil  Aeronautics  Act  necessary  to  the  per¬ 
formance  of  the  Board’s  powers  and  duties  under  that 
Act.  This  statutory  authority  clearly  permits  the  adoption 
of  regulations  relating  to  the  use  of  official  Board  records  in 
litigation  between  private  parties,  and  regulations  govern¬ 
ing  the  appearance  and  testimony  of  Board  employees  as 
witnesses  in  such  actions.  Further,  it  is  universally  recog¬ 
nized  that  the  Government  is  under  no  obligation  to  provide 
evidence  or  witnesses  for  pasties  to  private  litigation. 
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The  regulation  here  involved  obviously  is  one  reasonably 
designed  to  serve  both  public  and  private  interests.  Because 
of  the  limited  number  of  investigators  employed,  the  Board 
can  investigate  only  a  relatively  small  number  of  the  air¬ 
craft  accidents  which  occur.  If  Board  investigators  were 
permitted  to  appear  as  witnesses  in  all  cases  where  sub¬ 
poenaed  or  requested,  the  time  required  for  such  appear¬ 
ances  would  result  in  substantial  interference  with  the 
duties  of  these  employees,  with  subsequent  substantial  in¬ 
terference  with  the  Board’s  statutory  duty  of  investigating 
aircraft  accidents.  Accordingly,  some  limitation  upon  their 
appearances  as  witnesses  necessarily  must  be  imposed.  The 
limitations  actually  imposed  are  such  as  to  result  in  a  min¬ 
imum  of  interference  with  the  Board’s  functions,  and  at 
the  same  time  to  prevent  hardship  to  private  litigants. 

Moreover,  the  Board’s  prohibition  against  expert  testi¬ 
mony  by  its  investigators  is  of  more  importance  in  con¬ 
trolling  the  number  of  requests  received  for  their  testimony 
than  the  prohibition  against  factual  testimony  without  prior 
Board  authorization.  The  expert  conclusions  by  these  in¬ 
vestigators  invariably  will  benefit  one  party  to  the  litiga¬ 
tion  usually  arising  from  those  accidents  investigated  by 
the  Board.  Accordingly,  if  not  prohibited  from  so  testify¬ 
ing,  Board  investigators  inevitably  would  be  called  to  tes¬ 
tify  as  experts  with  respect  to  almost  every  accident  inves¬ 
tigated. 

No  provision  of  the  Act  prohibited  the  adoption  of  the 
Board’s  regulations,  and  those  regulations  are  entirely  con¬ 
sistent  with  and  give  effect  to  the  purposes  of  the  Act.  The 
clear  intent  of  section  701(e)  thereof  is  to  preclude  the  use 
in  damage  suits  of  the  Board’s  views  concerning  the  cause 
of  aircraft  accidents  and  thus  to  prevent  the  Board  from 
usurping  the  functions  of  a  jury.  Expert  opinion  testimony 
by  Board  investigators,  reflecting  in  many  instances  the  ul¬ 
timate  views  of  the  Board,  has  as  a  practical  matter  the 
same  effect  as  the  introduction  into  evidence  of  formal 
Board  accident  reports  and  clearly  is  contrary  to  the  spirit 
if  not  the  letter  of  section  701(e). 
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n. 

The  lower  court  further  erred  in  requiring  Mr.  Berman 
to  testify  as  an  expert  in  that  expert  opinion  evidence  by 
Board  investigators  is  precluded  in  damage  suits  by  the 
provisions  of  section  701(e)  of  the  Act.  For  the  purpose 
of  giving  effect  to  the  Congressional  intent  in  its  enact¬ 
ment,  section  701(e)  must  be  interpreted  to  preclude  the 
introduction  into  evidence  in  damage  suits  of  both  those 
portions  of  accident  investigators’  reports  containing  their 
expert  opinions  and  conclusions,  and  the  verbal  testimony 
of  Board  investigators  as  to  those  opinions  and  conclu¬ 
sions. 

The  views  of  the  Board’s  safety  investigators  are  in 
many  instances  the  views  reflected  in  accident  reports  ema¬ 
nating  from  the  Board  itself.  The  effect  upon  a  jury  of 
the  introduction  into  evidence  of  those  portions  of  investi¬ 
gators’  reports  containing  their  expert  opinions  and  con¬ 
clusions  is  the  same  as  that  which  would  result  from  the 
introduction  into  evidence  of  the  Board’s  final  accident 
reports,  even  though  variations  might  exist  between  the 
individual  investigator’s  views  and  those  ultimately  reached 
by  the  Board.  Accordingly,  to  give  effect  to  section  701(e), 
the  section  necessarily  must  be  interpreted  to  include  inves¬ 
tigators  ’  reports  in  the  phrase  “reports  of  the  Board”. 
Such  an  interpretation  is  a  permissible  one  both  in  the 
light  of  the  literal  language  employed  in  the  section  and  in 
the  light  of  applicable  judicial  precedent. 

Just  as  section  701(e)  must  be  interpreted  to  preclude 
the  introduction  into  evidence  of  the  written  opinions  and 
conclusions  of  Board  investigators,  so  also  must  it  be  in¬ 
terpreted  to  bar  the  introduction  into  evidence  of  a  “verbal 
carbon  copy”  by  the  investigator  of  his  privileged  report. 
The  legislative  history  of  the  section  is  confused  upon  this 
point,  and  support  may  be  found  therein  for  the  contention 
that  investigators  may  or  may  not  testify  to  matters  con¬ 
tained  in  their  privileged  reports.  The  judicial  precedents 
upon  the  point  also  are  conflicting.  However,  the  rule  here¬ 
tofore  followed  in  the  Federal  courts  has  been  that  the  con¬ 
tents  of  a  privileged  Government  record  cannot  be  intro- 
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dueed  into  evidence  in  the  guise  of  testimony  by  the  official 
preparing  that  record.  Such  a  view  obviously  is  correct 
since  otherwise  the  privilege  afforded  to  the  record  would 
be  rendered  nugatory. 


ARGUMENT 

L  The  Court  Erred  in  Failing  to  Give  Effect  to  the  Board's  Valid 
Regulation  Prohibiting  Its  Accident  Investigators  From  Giv¬ 
ing  Opinion  Evidence  With  Respect  to  Aircraft  Accidents 
Investigated  By  Them  In  Their  Official  Capacity. 

The  Board  has  the  usual  rule-making  powers  conferred 
by  Congress  upon  regulatory  agencies.  Insofar  as  is  here 
pertinent,  sertion  205(a)  of  the  Act  (52  Stat.  984, 49  U.  S.  C. 
425(a))  authorizes  and  empowers  the  Board 

1  “to  make  and  amend  such  general  or  special  rules,  reg¬ 
ulations  and  procedure  pursuant  to  and  consistent  with 
the  provisions  of  the  Act,  as  it  shall  deem  necessary  to 
*  *  *  perform  its  powers  and  duties  under  this  Act.” 

This  broad  grant  of  rule-making  authority  certainly  au¬ 
thorizes  the  Board  to  adopt  reasonable  rules  relating  to  the 
use  of  its  official  records  in  private  litigation,  and  govern¬ 
ing  the  appearance  and  testimony  of  its  employees  as  wit¬ 
nesses  in  such  litigation  with  respect  to  matters  contained 
in  official  Board  records  and  information  obtained  in  the 
performance  of  official  duties.13 

“  It  is  generally  recognized  that  the  various  branches  of  the  Federal  govern¬ 
ment  may  adopt  regulations  having  the  force  of  law  which  prevent  their 
employees  from  producing  official  records  or  copies  thereof  in  litigation  to 
which  the  government  is  not  a  party.  Boske  v.  Comingore,  177  U.  S.  459 
(1900);  Ex  Parte  Sacleett ,  74  F.  (2d)  922  (C.C.A.  9,  1935);  Harris  v. 
Walsh ,  51  App.  D.C.  167,  277  Fed.  569  (1922) ;  See  United  States  v. 
Andolschek ,  142  F.  (2d)  503,  506  (C.C.A.  2,  1944).  Similarly,  valid  regula¬ 
tions  may  be  adopted  precluding  employees  from  testifying  in  such  litigation 
to  facts  ascertained  by  them  in  the  course  of  official  business,  or  to  facts 
contained  in  official  records.  Stegall  v.  Thurman ,  175  Fed.  813  (N.D.  Ga., 
1910) ;  cf.  In  Be  Weelcs,  82  Fed.  729  (Vt.  1897) ;  In  Be  Lamberton,  124  Fed. 
446  (W.D.  Ark.,  1903) ;  United  States  v.  Owlett,  15  F.  Supp.  736,  741-743 
(M.D.  Pa.  1936).  A  different  rule  with  respect  to  production  of  documents 
prevails  when  the  government  is  a  party.  See  e.g.  United  States  v.  AndolscheJc, 
supra ;  United  States  v.  Beckman,  155  F.  (2d)  580  (C.C.A.  2,  1946) ;  Bank 
Line  v.  United  States,  68  F.  Supp.  587  (S.D.  N.Y.,  1946) ;  163  F.  (2d)  133 
(C.CA.  2,  1947). 


15 


In  upholding  the  validity  of  certain  regulations  promul¬ 
gated  by  the  Secretary  of  the  Treasury  somewhat  similar 
to  the  Board  regulation  here  involved,  the  Court  in  Boske  v. 
Comingore,  177  U.  S.  459,  469,  470  (1900),  stated: 

“There  is  certainly  no  statute  which  expressly  or  by 
necessary  implication  forbade  the  adoption  of  such  a 
regulation.  This  being  the  case,  we  do  not  perceive 
upon  what  ground  the  regulation  in  question  can  be 
regarded  as  inconsistent  with  law,  unless  it  be  that  the 
records  and  papers  in  the  office  of  a  collector  of  in¬ 
ternal  revenue  are  at  all  times  open  of  right  to  inspec¬ 
tion  and  examination  by  the  public,  despite  the  wishes 
of  the  Department.  That  cannot  be  admitted.  The 
papers  in  question,  copies  of  which  were  sought  from 
the  appellee,  were  the  property  of  the  United  States, 
and  were  in  his  official  custody  under  a  regulation  for¬ 
bidding  him  to  permit  their  use  except  for  the  purposes 
relating  to  the  collection  of  the  revenues  of  the  United 
States.  Reasons  of  public  policy  may  well  have  sug¬ 
gested  the  necessity,  in  the  interest  of  the  Government, 
of  not  allowing  access  to  the  records  in  the  offices  of 
collectors  of  internal  revenue,  except  as  might  be  di¬ 
rected  by  the  Secretary  of  the  Treasury.  The  inter¬ 
ests  of  persons  compelled,  under  the  revenue  laws,  to 
furnish  information  as  to  their  private  business  affairs 
would  often  be  seriously  affected  if  the  disclosures  so 
made  were  not  properly  guarded.  Besides,  great  con¬ 
fusion  might  arise  in  the  business  of  the  Department  if 
the  Secretary  allowed  the  use  of  records  and  papers  in 
the  custody  of  collectors  to  depend  upon  the  discretion 
or  judgment  of  subordinates.  At  any  rate,  the  Secre¬ 
tary  deemed  the  regulation  in  question  a  wise  and 
proper  one,  and  we  cannot  perceive  that  his  action  was 
beyond  the  authority  conferred  upon  him  by  Con¬ 
gress.” 

The  principles  enunciated  in  the  foregoing  statement  are 
fully  applicable  to  the  Board’s  regulation  and  are  con¬ 
trolling  in  this  case.  The  Civil  Aeronautics  Act  does  not 
expressly  or  by  necessary  implication  forbid  the  adoption 
of  such  a  regulation.  On  the  contrary,  regulations  of  this 
type  are  universally  recognized  to  be  necessary  to  the  effec¬ 
tive  discharge  of  the  functions  of  government.  Apart  from 
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the  fact  that  no  such  contention  or  showing  was  made  or 
attempted  below,  it  cannot  be  demonstrated  that  the  Board’s 
regulation  is  in  excess  of  statutory  authority  or  inconsistent 
with  any  provision  of  the  Act.  Indeed,  the  Board’s  regu¬ 
lation  gives  effect  to  the  intent  if  not  the  letter  of  section 
701(e)  of  the  Act.  The  primary  purpose,  if  not  the  only 
purpose,  of  that  section  is  to  prevent  the  influencing  of  the 
determination  of  civil  liabilities  by  the  Board’s  views  con¬ 
cerning  the  cause  of  an  accident.  Tansey  v.  Transcontinen¬ 
tal  &  Western  Air,  supra.  It  has  heretofore  been  demon¬ 
strated  that  the  conclusions  of  the  Board’s  investigators 
are  in  many  instances  the  official  conclusions  ultimately 
reached  by  the  Board.  Even  in  those  instances  in  which  a 
particular  investigator’s  conclusions  differ  from  those  of 
the  Board,  the  testimony  of  the  investigator  concerned 
nevertheless  is  given  added  force  by  virtue  of  his  official 
position.  See  Hines  v.  Kelley,  252  S.  W.  1033,  1037  (Com. 
App.  Tex.,  1923).  All  such  testimony  has  a  very  great  in¬ 
fluence  in  jury  determinations  concerning  the  liabilities  of 
parties  to  damage  suits,  and  such  influence  is  contrary  to 
the  plain  intent  of  section  701(e)  of  the  Act. 

Further,  the  Board’s  regulation  is  an  entirely  reasonable 
one  necessary  to  the  effective  performance  of  the  Board’s 
statutory  duties.  During  fiscal  year  1949,  the  latest  period 
for  which  complete  tabulations  are  available,  over  7,500  air¬ 
craft  accidents  were  reported  to  the  Board.  Of  this  number, 
826  represented  accidents  in  which  one  or  more  persons  lost 
their  lives.  Serious  injuries  occurred  to  one  or  more  per¬ 
sons  in  573  other  accidents.14  The  Board’s  staff  of  less 
than  thirty  investigators  simply  cannot  investigate  all  of 
the  accidents  reported,  nor  can  it  even  investigate  all  acci¬ 
dents  resulting  in  death  or  serious  injury  even  though  the 
results  of  such  investigations  might  make  a  substantial  con¬ 
tribution  to  future  safety  in  air  commerce.  Moreover,  Board 
investigators  are  on  24-hour  call,  and  necessarily  must  be 
free  to  proceed  to  the  scene  of  an  accident  on  a  moment’s 
notice.  See  page  37,  infra.  In  the  light  of  these  facts,  it  is 
apparent  that  unless  some  limitation  is  placed  upon  the 


14  Annual  Report  of  the  Civil  Aeronautics  Board  for  1949,  pages  66-69. 
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appearance  of  its  investigators  as  witnesses  in  civil  cases, 
the  Board’s  accident  investigation  function  would  be  seri¬ 
ously  impeded  contrary  to  the  public  interest. 

Moreover,  the  prohibition  against  giving  expert  testi¬ 
mony  has  a  direct  relationship  to  the  number  of  cases  in 
which  investigators’  testimony  is  sought,  and  is  of  greater 
importance  in  this  respect  than  the  prohibition  against 
factual  testimony  without  Board  authorization.  In  the  great 
majority  of  cases  the  physical  facts  relating  to  the  accident 
are  not  disputed  nor  are  they  difficult  to  establish  by  meth¬ 
ods  other  than  calling  Board  investigators  as  witnesses  if 
disputed.  Accordingly,  relatively  few  requests  are  now  re¬ 
ceived  for  investigators’  appearances  as  witnesses  and  rela¬ 
tively  few  such  requests  are  anticipated  in  the  future  if  the 
Board ’s  regulation  is  permitted  to  stand.  On  the  other  hand, 
a  determination  that  these  investigators  may  be  called  and 
compelled  to  testify  as  experts  would  mean  that  investigators 
would  be  required  to  testify  with  respect  to  almost  every 
accident  investigated  by  them  since  their  expert  conclusions 
invariably  will  benefit  one  party  to  the  litigation  usually 
resulting  therefrom.  The  function  of  investigating  acci¬ 
dents  would  soon  be  overwhelmed  by  the  duty  of  answering 
questions  about  them.  Cf.  National  Labor  Relations  Board 
v.  Botany  Worsted  Mills ,  106  F.  (2d)  263,  267  (C.C.A.  3, 
1939).  The  Government  is  under  no  duty  to  provide  expert 
or  other  witnesses  for  parties  to  private  litigation,  and  the 
interference  with  the  Board’s  functions  which  inevitably 
would  result  from  a  decision  holding  in  effect  that  such  a 
duty  exists  would  be  manifestly  contrary  to  the  public  inter¬ 
est  and  safety.15 

“  The  cases  relating  to  the  right  of  the  executive  branches  to  prevent  dis¬ 
closure  of  the  contents  of  official  records  and  information  ascertained  in 
the  course  of  official  business  have  for  the  most  part  involved  situations  in 
which  it  was  deemed  advisable  for  reasons  of  public  policy  to  withhold  such 
information  from  public  disclosure.  See  also  16  Op.  A.G.  24  (1878) ;  20  Op. 
A.G.  557  (1893) ;  25  Op.  A.G.  326  (1905).  All  factual  information  obtained 
by  Board  investigators  is  available  to  interested  members  of  the  public, 
together  with  those  opinions  and  conclusions  testified  to  in  public  bearings. 
Accordingly,  it  may  be  argued  that  the  Board’s  rule  is  primarily  one  of 
administrative  convenience.  Cf.  In  Be  Hirsch,  74  Fed.  928  (D.C.  Conn., 
1896).  In  this  connection,  attention  is  directed  to  the  fact  that  in  the 
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From  all  of  the  foregoing,  it  is  apparent  that  the  Board’s 
then  existing  regulation  was  a  valid  one  reasonably  de¬ 
signed  to  avoid  excessive  interference  with  the  Board’s 
duties  and  at  the  same  time  to  prevent  hardship  to  private 
litigants.  It  is  respectfully  submitted  that  the  lower  Court 
erred  in  regarding  this  regulation  as  unreasonable  and  in 
compelling  Mr.  Berman  to  testify  to  his  expert  conclusions 
and  opinions  contrary  thereto. 

CL  Section  701(e)  of  the  Act  Precludes  Opinion  Testimony  By 
Board  Investigators  In  Damage  Suits  Arising  From  Accidents 
Investigated  By  Them  In  Their  Official  Capacity. 

A.  The  legislative  history  of  section  701(e). 

Section  701(e)  of  the  Act  (52  Stat.  1012,  49  U.S.C.  581)16 
was  modeled  after  the  somewhat  similar  provisions  con¬ 
tained  in  Section  2(e)  of  the  Air  Commerce  Act  of  1926,  as 
amended  in  1934  (48  Stat.  1113), 17  and  the  provisions  of  this 


Bosh t  case,  decided  after  the  Eirsch  case,  the  court  recognized  that  the  con- 
fusion  which  otherwise  would  result  in  the  business  of  the  Treasury  Depart¬ 
ment  constituted  a  permissible  basis  for  the  promulgation  of  the  regulation 
there  involved.  Moreover,  a  record  privileged  because  the  public  release  of 
the  information  contained  therein  would  be  detrimental  to  the  public  interest 
does  not  lose  its  privilege  because  its  contents  already  are  known  to  the  public. 
Harris  v.  Walsh,  51  App.  D.C.  167,  277  Fed.  569  (1922).  Further,  as 
demonstrated  above,  the  Board’s  restrictions  on  the  use  of  its  investigators 
as  witnesses  is  not  one  of  mere  convenience  but  is  absolutely  necessary  to  the 
discharge  of  the  Board’s  duties. 

“Section  701(e)  provides: 

“The  records  and  reports  of  the  [Air  Safety)  Board  shall  be  preserved 
in  the  custody  of  the  Secretary  of  the  Authority  in  the  same  manner  and 
subject  to  the  same  provisions  respecting  publication  as  the  records  and 
reports  of  the  Authority,  except  that  any  publication  thereof  shall  be 
styled  ‘Air  Safety  Board  of  the  Civil  Aeronautics  Authority’  and  that 
no  part  of  any  report  or  reports  of  the  Board  or  the  Authority  relating 
to  any  accident,  or  the  investigation  thereof,  shall  be  admitted  as  evidence 
or  used  in  any  suit  or  action  for  damages  growing  out  of  any  matter 
mentioned  in  such  report  or  reports”. 

17  Section  2(e),  as  amended  effective  June  19,  1934,  authorized  the  in¬ 
vestigation  of  and  the  holding  of  public  hearings  on  aircraft  accidents,  and 
provided  that  reports  of  investigations  or  the  evidence  adduced  at  such 
hearings  should  be  forwarded  to  the  Secretary  of  Commerce.  The  section 
further  provided: 

“At  the  conclusion  of  an  investigation  of  or  hearing  on  any  such 
accident  or  as  soon  thereafter  as  circumstances  permit,  the  Secretary  of 
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latter  Act  were  in  turn  derived  from  the  comparable  provi¬ 
sions  of  certain  Safety  Acts  relating  to  railroads  (36  Stat. 
916,  45  U.S.C.  33  and  36  Stat.  351,  45  U.S.C.  41)18. 

In  addition  to  the  restriction  upon  the  use  of  statements 
of  probable  cause  and  reports  of  accident  investigations 
contained  in  the  1934  amendment  to  the  Air  Commerce  Act, 
set  forth  in  the  margin,  the  bills  which  ultimately  became 
that  amendment  (H.R.  9599,  and  S.  3526  as  reported  by  the 
Committee  on  Commerce,  73rd  Cong.  2d  Sess.)  contained 
the  following  provision : 

“Section  3(a)(1).  No  official  or  employee  of  the  De¬ 
partment  of  Commerce  shall,  in  any  suit,  action,  or 
proceeding  involving  any  aircraft,  be  required  to  testify 
to  any  facts  ascertained  in,  or  information  gained  by 
reason  of  his  official  capacity,  or  to  testify  as  an  expert 
witness”. 

The  representative  of  the  Department  of  Commerce  who 
testified  in  support  of  H.R.  9599,  Mr.  Geisse,  stated  that 


Commerce  shall,  if  he  deems  it  in  the  public  interest,  make  public  a 
statement  of  the  probable  cause  or  causes  of  the  accident,  except  that 
when  the  accident  has  resulted  in  serious  or  fatal  injury,  it  shall  be  the 
duty  of  the  Secretary  to  make  public  such  a  statement.  Neither  any 
such  statement,  nor  any  report  of  such  investigation  or  hearing,  nor  any 
part  thereof,  shall  be  admitted  as  evidence  or  used  for  any  purpose  in 
any  suit  or  action  growing  out  of  any  matter  referred  to  in  any  such 
statement,  investigation,  hearing  or  report  thereof.” 

”45  U.S.C.  33  provides  in  part  that: 

“Neither  said  report  [the  investigative  report  of  the  director  of 
locomotive  inspection  or  the  designated  inspector  conducting  the  investiga¬ 
tion  required  by  45  U.S.C.  32]  nor  any  report  of  said  investigation 
[issued  by  the  Interstate  Commerce  Commission]  nor  any  part  thereof 
shall  be  admitted  as  evidence  or  used  for  any  purpose  in  any  suit  or  action 
for  damages  growing  out  of  any  matter  mentioned  in  said  report  or 
investigation”. 

45  U.S.C.  41  provides: 

“Neither  the  report  required  by  section  38  of  this  title  [monthly 
reports  of  accidents  made  by  the  carrier  to  the  Interstate  Commerce 
Commission]  nor  any  report  of  the  investigation  provided  for  in  section 
40  of  this  title  [accident  investigation  reports  issued  by  the  Commission] 
nor  any  part  thereof  shall  be  admitted  as  evidence  or  used  for  any  purpose 
in  any  suit  or  action  for  damages  growing  out  of  any  matters  mentioned 
in  said  report  or  investigation.” 
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the  purpose  of  this  provision  was  to  prevent  the  disruption 
in  the  performance  of  their  duties  which  otherwise  would 
ocdur  if  employees  were  called  upon  to  testify  in  the  many 
suits  involving  aircraft  accidents.  The  further  statement 
was  made  that  this  provision  was  similar  to  one  contained 
in  the  Interstate  Commerce  Act.19  One  member  of  the  Sub- 
Committee  objected  to  this  provision,  stating  in  substance 
that  such  a  provision  would  in  many  instances  prevent  pri¬ 
vate  parties  from  obtaining  sufficient  evidence  upon  which 
to  recover  damages  for  injuries  resulting  to  them,  and  also 
expressing  the  view  that  the  appearance  of  aircraft  in¬ 
spectors  as  witnesses  in  civil  suits  would  not  unduly  inter¬ 
fere  with  the  functions  of  the  Department.20  Mr.  Geisse, 
who  was  not  an  attorney,  stated  that  he  would  inquire  fur¬ 
ther  into  the  matter,  and  on  the  second  day  of  the  hearings 
the  following  statements  were  made  which,  because  of  their 

"Hearings  before  a  Sub  Committee  of  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  on  H.R.  9599  (73rd  Cong.  2d 
Sess.)  p.  12. 

®  ibid,  pages  13-19.  In  connection  with  the  statement  that  the  providing 
of  witnesses  to  testify  in  civil  actions  would  not  interfere  with  the  functions 
of  the  Department,  the  following  comparative  tables  showing  the  situation 
then  existing  and  that  existing  in  1949  are  significant: 

1  1934  1949 


Licensed  civil  aircraft  .  6,339  92,622 

Licensed  pilots  .  13,949  491,306 

Number  of  aircraft  accidents  _  1,564  7,597 

Number  of  aircraft  accidents  resulting 
in  death  to  one  or  more  persons....  194  826 

Number  of  inspectors  available  for 

investigation  of  accidents  _  76  27* 


*  The  number  of  inspectors  shown  as  available  in  1949  represents  the 
number  of  investigators  assigned  to  the  Board’s  Accident  Investigation 
Division.  The  figure  shown  for  1934  represents  the  total  number  of  in¬ 
spectors  employed  by  the  Bureau  of  Air  Commerce  during  1934.  These 
latter  inspectors  performed  numerous  functions  such  as  regular  inspection  of 
aircraft,  etc.,  which  functions  are  presently  performed  by  the  Civil  Aeronautics 
Administration.  However,  all  of  these  inspectors  were  available  for  investiga¬ 
tion  of  accidents  as  assigned. 

All  of  the  foregoing  data  was  supplied  from  official  files  of  the  Civil 
Aeronautics  Board  and  Civil  Aeronautics  Administration. 
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relationship  to  the  contentions  of  the  Board  and  the  parties 
hereto,  are  set  forth  at  length : 

“Mr.  Geisse:  Mr.  Chairman,  I  made  a  statement  the 
other  day  that  the  provisions  of  this  Act  were  identical 
with  those  in  the  Act  under  which  the  Interstate  Com¬ 
merce  Commission  functions. 

I  find  that  I  was  misinformed,  and  that  insofar  as 
this  provides  that  our  inspectors  shall  not  be  called 
upon  to  testify,  it  differs  from  that  Act.  I  have  been 
in  contact  with  the  Interstate  Commerce  Commission, 
and  I  understand  that  they  do  not  like  their  inspectors 
to  testify.  They  avoid  it  wherever  possible;  and  they 
have  gotten  the  railroad  companies  educated  to  the 
point  where  they  will  not  call  them  and  generally  they 
have  been  able  to  discourage  other  parties  from  call¬ 
ing  them. 

Mr.  Monaghan:  That  is,  as  a  voluntary  matter? 

Mr.  Geisse :  But  if  they  are  called  they  have  to  answer 
the  subpoena.  Now,  I  have  talked  this  section  over 
with  everybody  concerned  and  the  consensus  of  opinion 
is  that  we  will  introduce  no  more  testimony  in  favor 
of  it. 

Mr.  Holmes:  To  carry  out  that  particular  feature, 
on  page  2  of  the  bill,  line  24,  subsection  (e)  which  gives 
the  Department  authority  to  investigate  accidents  in 
civil  aircraft  navigation,  including  the  attending  facts, 
conditions  and  circumstances,  I  will  not  read  the  whole 
provision,  but  beginning  with  the  last  word  in  line  24, 
page  24,  it  reads : 

‘Neither  any  such  statement  nor  any  report  of 
such  investigation  or  hearing,  nor  any  part  thereof 
shall  be  admitted  as  evidence  or  used  for  any  pur¬ 
pose  in  any  suit  or  action  growing  out  of  any  matters 
referred  to  in  any  such  statement,  investigation, 
hearing  or  report  thereof.’ 

Now,  if  you  strike  out  section  3,  which  permits  an  em¬ 
ployee  or  official  to  be  called  in  an  investigation — you 
absolutely  prohibit  him  from  making  available  facts 
which  this  section  2  has  brought  forth,  by  prohibiting 
him  from — 

Mr.  Geisse:  (interposing)  As  I  understand  it,  they 
ruled  in  some  Interstate  Commerce  Commission  case 
that  this  provision  here  (indicating)  which  is  taken 
word  for  word  out  of  the  Act  under  which  the  Inter- 
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state  Commerce  functions,  does  not  prohibit  an  in¬ 
spector  of  the  Interstate  Commerce  Commission  from 
testifying  to  anything  which  he  has  found  out  to  be 
the  case. 

Mr.  Holmes:  It  does  not  prevent  him  from  doing 
that? 

Mr.  Geisse:  No. 

Mr.  Holmes:  Of  course  in  this  same  section,  in  line 
16,  it  says: 

‘  All  evidence  taken  at  the  hearing  shall  be  recorded 
and  forwarded  to  the  Secretary.  At  the  conclusion 
of  an  investigation  of  or  hearing  on  any  such  acci- 
1  dent  or  as  soon  thereafter  as  circumstances  permit, 
the  Secretary  of  Commerce  shall,  if  he  deems  it  in 
the  public  interest,  make  public  a  statement  of  the 
probable  cause  or  causes  of  the  accident,  except  that 
1  when  the  accident  has  resulted  in  serious  or  fatal 
injury — ’ 

In  that  case  he  is  compelled  to  make  public  the  report? 
Mr.  Geisse:  To  make  it  public. 

Mr.  Maloney  of  Louisiana:  Otherwise  it  is  optional 
with  him? 

'  Mr.  Holmes:  Yes.  Of  course,  that  wording  after 
that  puzzled  me  somewhat.  If  he  is  compelled  to  make 
this  report  public,  and  then  the  last  provision  in  the 
'  section  provides  that  neither  any  such  statement  nor 
any  reports  of  such  investigation  or  hearing,  nor  any 
part  thereof,  shall  be  admitted  as  evidence. 

Mr.  Geisse:  Yes;  that  is  just  the  statement,  or  the 
report.  That  does  not  prohibit  their  calling  an  investi¬ 
gator  to  testify  to  everything  uncovered  in  the 
investigation. 

Mr.  Holmes :  Yes.  But  I  know  that  striking  out  sec¬ 
tion  3 — 

Mr.  Geisse  (interposing).  That  matter  has  come  up 
1  in  the  courts  in  the  Interstate  Commerce  Commission 
Act. 

Mr.  Holmes:  And  it  does  not  conflict  at  all? 

Mr.  Geisse:  No. 

Mr.  Maloney  of  Louisiana:  In  other  words,  this  is 
the  report  that  the  Secretary  obtains? 

Mr.  Geisse :  Yes,  a  written  report. 

Mr.  Maloney  of  Louisiana :  Amd  he  does  not  have  to 
submit  that  report  as  evidence  —  Now  the  man  that 
makes  the  investigation,  if  they  choose  to  call  him  to 
testify  that  is  all  right? 
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Mr.  Geisse:  Yes,  that  is  all  right”.  (Pages  25  and 
26  of  Hearings  on  H.R.  9599) 21 

The  prohibition  in  H.R.  9599  against  testimony  by  Com¬ 
merce  employees  was  stricken  in  Committee  (House  Report 
1931,  73rd  Cong.  2nd  Sess.).  The  similar  provision  con¬ 
tained  in  the  Senate  bill  was  stricken  by  amendment  on  the 
floor  of  the  Senate  without  explanation  as  to  why  the  amend¬ 
ment  was  offered,  and  the  bill  as  amended  passed  that  body 
without  debate  (78  Cong.  Record  11326). 

Section  2(e)  of  the  Air  Commerce  Act  was  never  judi¬ 
cially  construed.  Although  the  provisions  contained  therein 
obviously  precluded  the  introduction  into  evidence  of  any 
accident  investigation  report  made  to  the  Secretary  of 
Commerce  by  the  Bureau  of  Air  Commerce  or  its  employees, 
the  foregoing  statements  lend  strong  support  to  a  conten¬ 
tion  that  Congress  nevertheless  did  not  intend  thereby  to 
preclude  the  investigator  who  prepared  the  privileged  re¬ 
port  from  testifying  to  the  matters  ascertained  for  the 
purpose  of  making  that  report  and  actually  embodied 
therein.  However,  it  is  by  no  means  certain  that  this  was 
the  intent  of  Congress.  It  will  be  noted  from  the  foregoing 
extract  from  the  hearings  on  H.R.  9599  that  at  least  one 
Congressman  had  doubts  that  Commerce  employees  could 
testify  to  their  observations  and  conclusions  in  those  in¬ 
stances  in  which  these  same  materials  were  contained  in 
records  clearly  barred  from  use  in  evidence.22  Moreover, 

“It  is  not  clear  from  the  foregoing  whether  Mr.  Geisse  believed  that 
inspectors  would  be  free  to  testify  to  their  expert  conclusions  as  well  as  the 
facts  ascertained  by  them  in  their  investigations.  In  this  connection  it  may 
be  stated  that  the  Department  of  Commerce  had  theretofore  taken  the  position 
that  its  investigators  were  immune  from  being  called  as  expert  witnesses  (p. 
12  of  Hearings).  This  same  position  is  presently  adhered  to  by  the  Civil 
Aeronautics  Administration,  the  ultimate  successor  to  the  former  Bureau  of 
Air  Commerce  of  the  Department  of  Commerce. 

**  It  cannot  be  argued  successfully  that  the  inclusion  of  the  section  prohibit¬ 
ing  all  testimony  by  Commerce  employees  demonstrated  a  belief  on  the  part 
of  the  legislative  draftsman  that  information  ascertained  in  investigating  air¬ 
craft  accidents  by  such  employees  would  not  otherwise  be  privileged.  It  will  be 
noted  that  the  bar  imposed  by  the  proposed  section  extended  to  all  suits  and 
proceedings  involving  aircraft,  regardless  of  their  nature  and  regardless  of 
whether  such  proceedings  resulted  from  aircraft  accidents  or,  if  so  resulting, 
whether  such  accidents  had  been  officially  investigated. 
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in  explaining  the  bill  to  the  House  of  Representatives  at 
the  time  of  its  passage,  Mr.  Maloney,  its  sponsor  and  the 
Chairman  of  the  Sub  Committee  before  whom  the  hearings 
were  held,  stated,  among  other  things 

“Provision  is  also  made  that  employees  of  the  Depart¬ 
ment  of  Commerce  shall  not  be  called  upon  to  testify 
!  in  any  suit  or  action  involving  aircraft.  These  provi¬ 
sions  are  similar  to  those  contained  in  the  bill  under 
i  which  the  Interstate  Commerce  Commission  functions’ ’ 
(78  Cong.  Record  12203). 

This  statement  was  a  paraphrase  of  the  written  comment 
upon  the  original  bills  submitted  to  the  Congress  by  the 
Secretary  of  Commerce  (Senate  Report  1142,  House  Re¬ 
port  1931).  Whether  the  statement  was  made  through  in¬ 
advertence  or  whether  the  statement  represented  a  belief 
on  the  part  of  Congressman  Maloney  that  the  prohibition 
against  the  use  of  reports  and  records  included  a  prohibi¬ 
tion  against  testimony  by  Commerce  employees  to  the  con¬ 
tents  of  these  records  can  only  be  the  subject  of  speculation. 
In  any  event,  the  House  of  Representatives  was  informed 
that  the  bill  upon  which  it  was  acting  precluded  the  testi¬ 
mony  in  civil  actions  of  Commerce  employees. 

The  various  predecessor  bills  to  the  present  Civil  Aero¬ 
nautics  Act  for  the  most  part  contained  the  language  against 
the  use  in  damage  suits  of  statements  of  probable  cause  and 
reports  of  investigations  found  in  section  2(e)  of  the  Air 
Commerce  Act.23  Moreover,  substantially  these  same  pro¬ 
visions  were  contained  in  the  version  of  the  Civil  Aero¬ 
nautics  Act  originally  passed  by  the  House  of  Representa¬ 
tives  (see  Comparative  Print  of  S.  3845  as  passed  by  the 
Senate  and  House  of  Representatives,  75th  Cong.,  3rd 
Sess.).  The  Senate  version  of  the  Act  contained  the  pro¬ 
visions  now  found  in  section  701(e)  and  this  language  was 
agreed  to  in  conference.  This  change  apparently  was  not 
regarded  as  particularly  significant  since  no  comment 
thereon  is  contained  in  the  statement  on  the  part  of  the 

*  See  e.g.  Section  7  of  S.  1760,  75th  Cong.,  1st  Sess.;  Section  359(a)  (2) 
of  S.  3659,  75th  Cong.,  3rd  Sess.;  Section  702(3)  of  S.  3750,  75th  Cong., 
3rd  Sess. 
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managers  for  the  House  (see  Conference  Report  No.  2635, 
House  of  Representatives,  75th  Cong.,  3rd  Sess.). 

So  far  as  has  been  ascertained,  the  only  comment  con¬ 
tained  in  the  legislative  history  of  the  present  Act  directed 
to  any  of  these  various  provisions  consists  of  a  statement 
by  a  single  witness  at  a  Committee  hearing.  This  witness 
stated  that  “.  .  .  it  stands  to  reason  that  the  records  [of 
accident  investigations]  cannot  be  introduced  into  a  law 
suit  or  damage  case  as  evidence”,  but  at  the  same  time  indi¬ 
cated  his  view  that  these  records  should  be  made  available 
for  inspection  by  interested  persons  for  the  purpose  of  en¬ 
abling  them  to  secure  sufficient  information  upon  which  to 
predicate  a  damage  suit.24 

The  purposes  of  the  exclusionary  provisions  of  45  U.S.C. 
41  relating  to  reports  of  railroad  accidents  are  generally 
recognized  to  be  (1)  to  encourage  railroad  companies  to 
make  full  and  frank  reports  as  to  the  causes  of  accidents,25 
and  (2)  to  prevent  the  influencing  of  the  civil  liabilities  of 
the  parties  to  damage  suits  by  placing  before  the  jury  the 
views  of  the  Interstate  Commerce  Commission  as  to  the 
cause  of  the  accident.26  This  latter  purpose  presumably 
also  accounts  for  the  somewhat  similar  provisions  of  45 
U.S.C.  33.  Moreover,  at  least  in  the  case  of  45  U.S.C.  41,  it 
is  quite  apparent  that  Congress  was  not  concerned  with  the 
problems  which  litigants  might  have  in  establishing  a  cause 
of  action,  but  on  the  contrary  was  concerned  only  with  the 
problem  of  public  safety.27 

Since  the  provisions  of  section  2(e)  of  the  Air  Commerce 
Act  of  1926,  as  amended,  prohibited  the  introduction  into 
evidence  of  the  transcript  of  hearings  of  safety  investiga¬ 
tions,  or  reports  of  accident  investigations  transmitted  to 
the  Secretary  of  Commerce,  and  since  these  provisions  ob¬ 
viously  were  intended  to  serve  the  same  purposes  as  those 
contained  in  the  railroad  safety  acts,  it  may  be  concluded 

“Hearings  before  a  Sub-Committee  of  the  Senate  Committee  on  Commerce 
on  S.  3659,  75th  Con.,  3rd  Scss.,  p.  18. 

*  Louisville  &  N.  R.  Co.  v.  Grant,  234  Ky.  276,  27  S.W.  (2d)  980,  984 
(1930). 

"  See  page  29  of  Appellant’s  brief  herein. 

•’Ibid. 
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that  these  same  two  purposes  were  intended  to  be  served  by 
the  mentioned  provisions  of  the  Air  Commerce  Act.  Simi¬ 
larly,  the  provisions  of  section  701(e)  of  the  Civil  Aero¬ 
nautics  Act,  derived  in  turn  from  the  Air  Commerce  Act, 
well  may  have  been  intended  to  serve  the  same  purposes. 
However,  it  has  been  held  that  the  exclusionary  provisions 
of  section  701(e)  do  not  extend  to  “ records’ ’  of  investiga¬ 
tions  but  only  to  Board  reports,  and  accordingly  that  no 
Congressional  intent  is  demonstrated  therein  to  encourage 
full  and  frank  disclosures  on  the  part  of  air  carriers.  Tansey 
v.  Transcontinental  &  Western  Air,  supra.  Whether  or  not 
Chief  Judge  Laws  was  correct  in  this  view  is  immaterial  to 
the  instant  case.28  However,  both  the  cited  opinion  and  the 
opinion  of  Judge  Leibell  reproduced  therein  recognize  the 
obvious  fact  that  section  701(e)  was  intended  to  preclude 
the  influencing  of  damage  suits  by  the  placing  in  evidence 
of  the  Board’s  views  and  conclusions  with  respect  to  the 
causes  of  aircraft  accidents. 

B.  Section  701(e)  of  the  Act  precludes  the  introduction  into 
evidence  in  damage  suits  of  both  those  portions  of  in¬ 
vestigators’  reports  containing  the  investigators*  expert 
opinions  and  conclusions  and  verbal  testimony  of  in- 
vestigators  with  respect  to  those  expert  opinions  and 
conclusions. 

As  hereinafter  demonstrated,  an  interpretation  of  sec¬ 
tion  701(e)  of  the  Act  to  include  the  reports  of  Board  in¬ 
vestigators  as  well  as  Board  reports  themselves  is  per- 
niissible  both  in  the  light  of  the  language  contained  therein 
and  of  applicable  judicial  precedent.  Moreover,  such  a  con¬ 
struction  of  the  Act  is  required,  at  least  with  respect  to 
those  portions  of  accident  investigators  ’  reports  containing 

**  Additional  support  for  Judge  Law’s  view  may  be  found  in  the  pro¬ 
visions  of  section  1104  of  the  Act  (52  Stat.  1026,  49  U.S.C.  674).  This 
section  authorizes  the  Board  to  withhold  from  public  disclosure  upon 
proper  application  therefor  of,  among  other  things,  information  con¬ 
tained  in  carriers’  accident  reports  and  other  information  ascertained  by 
the  Board  in  the  course  of  safety  investigations.  It  well  may  be  argued 
that  this  provision  affords  adequate  protection  to  the  carriers  and  serves 
to  encourage  full  and  frank  disclosures  on  their  part  with  respect  to 
aircraft  accidents. 
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their  expert  opinions  and  conclusions,  for  the  purpose  of 
giving  effect  to  the  Congressional  intent  in  the  enactment 
of  the  section.  Further,  the  privilege  extended  by  section 
701(e)  to  opinions  and  conclusions  contained  in  written 
reports  of  investigators  extends  equally  to  their  verbal 
testimony  with  respect  thereto.  The  contents  of  a  privi¬ 
leged  Government  record  cannot  be  introduced  into  evi¬ 
dence  in  the  guise  of  verbal  testimony  by  the  official  pre¬ 
paring  the  privileged  report. 

Section  2(e)  of  the  Air  Commerce  Act  and  Section  33  of 
Title  45  of  the  United  States  Code  barred  from  use  in  evi¬ 
dence  in  civil  actions  not  only  those  statements  and  reports 
emanating  from  the  Secretary  of  Commerce  and  the  Inter¬ 
state  Commerce  Commission,  but  also  the  underlying  re¬ 
ports  of  investigations  submitted  to  them  by  the  officials 
who  made  the  field  investigations.  Unlike  these  sections, 
neither  section  41  of  Title  45  or  section  701(e)  of  the  Civil 
Aeronautics  Act  in  clear  terms  bars  the  introduction  into 
evidence  of  reports  of  investigations  submitted  by  em¬ 
ployees  of  the  Commission  or  the  Board.  Moreover,  45 
U.S.C.  41  does  not  in  terms  bar  the  introduction  into  evi¬ 
dence  of  the  underlying  accident  reports  submitted  by  rail¬ 
road  employees  for  the  purpose  of  preparing  the  monthly 
accident  reports  required  of  railroads,  even  though  the  lat¬ 
ter  reports  are  made  privileged  by  45  U.S.C.  41. 

No  case  was  found  in  which  the  underlying  reports  of 
railroad  employees  or  Commission  investigators  were  held 
to  fall  within  the  purview  of  45  U.S.C.  41.  Further,  no 
court  has  squarely  ruled  upon  the  question  of  whether 
underlying  reports  of  Board  investigators  are  included  in 
the  reports  specified  in  section  701(e)  of  the  Civil  Aero¬ 
nautics  Act  although,  as  previously  stated,  Judge  Bailey 
was  of  the  apparent  view  that  investigators  ’  reports  did 
fall  within  the  section.  However,  it  has  been  indicated  that 
the  provisions  of  45  U.S.C.  41  may  extend  to  those  under¬ 
lying  reports  of  railroad  employees  upon  which  the  rail¬ 
roads’  accident  reports  are  predicated.  See  Palmer  v. 
Hoffman ,  318  U.S.  109,  115  (1943).  If  so,  then  a  fortiori 
the  investigation  reports  of  Commission  employees  also 
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should  fall  within  the  section,  and  a  similar  construction 
should  extend  to  section  701(e). 

It  is  submitted  that  section  701(e)  should  be  construed 
to  include  reports  of  Board  employees  as  well  as  formal  re¬ 
ports  emanating  from  the  Board  itself.  These  investiga¬ 
tors’  reports  are  “reports  of  the  Board”  in  the  sense  that 
any  staff  report  may  be  regarded  as  a  Board  report,  and 
thus  fall  within  the  literal  language  of  the  section.  More¬ 
over,  as  previously  demonstrated  in  the  Statement  to  this 
brief,  the  Board’s  accident  reports  necessarily  are  predi¬ 
cated  upon  and  often  reflect  the  views  contained  in  individ¬ 
ual  investigator’s  reports.  Indeed,  the  Board’s  Bureau  of 
Safety  Investigation  has  in  large  measure  replaced  the 
former  Air  Safety  Board.  The  duties  placed  upon  the  Air 
Safety  Board  by  sections  702(a)(2)  and  (3)  of  the  Act  to 
investigate  and  report  to  the  “Authority”  the  facts  and 
circumstances  relating  to  accidents  and  the  probable  cause 
thereof,  and  to  make  such  recommendations  as  will  tend  to 
prevent  similar  accidents  in  the  future,  in  terms  have 
been  assigned  by  the  Board  to  its  Bureau  of  Safety  In¬ 
vestigation,  subject  to  review  by  the  Board.29  Since  the 
reports  of  the  Air  Safety  Board  were  privileged,  that  same 
privilege  should  be  extended  to  the  reports  of  the  Bu¬ 
reau  of  Safety  Investigation.  Such  a  construction  of  section 
701(e)  is  not  inconsistent  with  the  legislative  history  of  the 
section  and  obviously  is  required  for  the  purpose  of  giving 
effect  to  the  Congressional  intent  in  its  enactment  since 
otherwise  the  Board’s  views  and  conclusions  concerning 
the  causes  of  accidents  could  be  introduced  into  evidence  in 

"Section  302.2 (d)  (2)  of  the  Board’s  Description  of  Functions  (14 
C.F.R.  302.2(d)  (2),  1946  Supplement),  published  pursuant  to  the  re¬ 
quirements  of  the  Administrative  Procedure  Act,  states:  “The  Accident 
Investigation  Division  [predecessor  to  the  present  Bureau  of  Safety  In¬ 
vestigation]  is  charged  with  the  investigation  of  accidents  involving  air¬ 
craft,  preparation  of  reports  for  Board  approval  concerning  such  acci¬ 
dents,  the  holding  of  public  or  private  hearings  in  order  to  ascertain  the 
facts,  conditions,  circumstances,  and  probable  causes  of  such  accidents, 
and  the  making  of  recommendations  to  the  Board  for  action  to  prevent 
recurrence  of  similar  accidents  and  to  ensure  and  promote  safety  of  air¬ 
craft  and  aircraft  operation.” 
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cases  growing  out  of  those  accidents  contrary  to  the  plain 
intent  of  Congress.30 

Moreover,  section  701(e)  must  also  be  construed  to  pre¬ 
clude  verbal  opinion  testimony  by  Board  investigators  to 
give  effect  to  and  carry  out  the  bar  to  the  introduction  of 
written  reports  embodying  their  opinions.  Although  some 
authority  exists  for  the  proposition  that  a  “ verbal  carbon 
copy”  of  an  investigator’s  privileged  report  may  be  intro¬ 
duced  into  evidence  in  the  form  of  testimony  by  the  investi¬ 
gator,  the  cases  so  indicating  are  believed  to  be  incorrect 
as  well  as  contrary  to  the  weight  of  authority  on  the  subject. 

In  Gerow  v.  Seaboard  Airline  Ry.  Co.,  188  N.C.  76,  123 
S.E.  473  (1924),  the  case  principally  relied  upon  by  appel¬ 
lee  herein,  the  Interstate  Commerce  Commission  inspector 
who  presumably  made  the  investigation  required  by  45 
U.S.C.  32  was  subpoenaed  to  testify  to  the  facts  ascertained 
by  him,  and  possibly  to  certain  expert  conclusions  reached. 
Any  report  embodying  these  facts  and  conclusions  clearly 
would  have  been  privileged  under  the  provisions  of  45 
U.S.C.  33.  Notwithstanding  this  fact,  the  court  was  of  the 
view  that  the  inspector  was  not  precluded  thereby  from 
testifying,  at  least  to  the  facts  ascertained  by  him,  holding 
that  the  provisions  of  45  U.S.C.  33  barred  only  the  introduc¬ 
tion  into  evidence  of  the  report  itself.  A  similar  view  was 
expressed  in  Hines  v.  Kelley,  252  S.W.  1033  (Com.  App. 
Tex.,  1923). 

These  cases  are  contrary  to  the  Federal  cases  dealing 
with  the  same  problem  in  connection  with  other  privileged 
government  records.  It  has  been  held  that  if  a  Government 
record  cannot  be  introduced  into  evidence,  the  conversa¬ 
tions  and  actions  leading  up  to  and  necessary  for  the  prep- 

80  The  Board’s  views  on  this  point  have  been  expressed  in  the  follow¬ 
ing  language:  “The  Board  has  consistently  interpreted  section  701(e) 
[of  the  Act]  as  forbidding  the  giving  of  opinion  testimony  by  Board  air 
safety  investigators  in  civil  suits  between  private  litigants.  The  opinions 
of  these  experts,  upon  which  the  Board  relies  heavily  in  making  its  find¬ 
ings  as  to  probable  cause  and  recommendations  in  accident  reports,  are 
so  inextricably  entwined  with  the  report  that  the  basic  purpose  of  section 
701(e)  would  be  defeated  were  such  opinion  testimony  permitted.”  (Ex¬ 
planatory  Statement  to  Part  311  of  the  Board’s  Procedural  Regula¬ 
tions,  p.  38  of  Appendix,  infra.) 
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aration  of  that  record,  and  embodying  information  which 
was  in  fact  inserted  in  the  privileged  record,  are  equally 
privileged.  In  Re  Hutman,  70  Fed.  699  (Kan.,  1895).  Some¬ 
what  similarly,  information  obtained  in  the  course  of  offi¬ 
cial  business  bv  Government  officials  which  is  traceable  to 
privileged  Government  records  is  entitled  to  the  same  privi¬ 
lege.  In  Re  Lamberton,  124  Fed.  446  (W.D.,  Ark.,  1903). 
Moreover,  the  Federal  courts  have  refused  to  accede  to  the 
proposition  implicit  in  the  State  decisions  heretofore  cited 
that,  for  purposes  of  testimony,  the  individual  may  be  sepa¬ 
rated  from  the  official,  and  that  matters  ascertained  as  an 
individual  may  be  testified  to  notwithstanding  that  they 
were  ascertained  in  an  official  capacity.  Stegall  v.  Thurman, 
175  Fed.  813  (N.D.  Ga.,  1910). 

The  principles  enunciated  in  these  latter  cited  cases  are 
believed  to  be  correct.  To  hold  that  a  particular  Govern¬ 
ment  record  is  privileged  and  at  the  same  time  to  hold  that 
information  contained  therein  can  be  introduced  into  evi¬ 
dence  by  the  verbal  testimony  of  the  official  preparing  the 
record  is  to  render  nugatory  the  privilege  accorded  to  the 
record.  Accordingly,  if  reports  by  Board  investigators  em¬ 
bodying  their  opinions  and  conclusions  are  determined  to 
be  within  the  purview  of  section  701(e)  of  the  Act,  as  we 
believe  to  be  the  case,  these  reports  should  not  be  permitted 
to  be  introduced  into  evidence  in  the  guise  of  verbal  testi¬ 
mony  by  the  investigators  who  prepared  the  reports. 

One  further  problem  remains.  It  may  be  contended  that, 
assuming  arguendo  the  validity  of  the  foregoing  arguments 
with  respect  to  section  701(e),  Mr.  Berman’s  expert  testi¬ 
mony  nevertheless  was  not  precluded  thereby  since  he  did 
not  testify  to  his  views  as  to  the  cause  of  the  accident  but 
only  to  the  direction  and  angle  of  collision  between  the  two 
aircraft.  It  is  submitted  that  expert  testimony  by  Board 
investigators  is  not  required  to  extend  to  the  ultimate  con¬ 
clusions  reached  before  it  becomes  entitled  to  the  privilege 
afforded  by  section  701(e).  Certainly  an  investigator  can¬ 
not  by  expert  testimony  lay  the  premises  before  a  jury 
from  which  his  conclusions  as  to  the  cause  of  the  accident 
inevitably  can  be  inferred  if  those  expert  conclusions  may 
not  also  be  stated.  No  very  great  perception  was  required 
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on  the  part  of  the  jury  to  infer  from  Mr.  Berman’s  testi¬ 
mony  the  Board’s  view  that  Universal’s  crew  undoubtedly 
was  negligent  in  colliding  with  the  Eastern  aircraft.31  Ac¬ 
cordingly,  Mr.  Berman’s  expert  testimony  in  this  case  is 
believed  to  be  the  type  of  testimony  barred  by  section  701(e) 
of  the  Act.  In  any  event,  such  testimony  was  barred  by  a 
valid  Board  regulation  binding  upon  the  lower  court,  and 
under  any  view  of  the  case  that  court  erred  in  requiring  Mr. 
Berman  to  testify  as  an  expert. 

Conclusion 

Upon  the  basis  of  the  foregoing  reasons  and  authorities, 
the  Court  should  hold  that  the  lower  court  erred  in  requir¬ 
ing  Mr.  Berman  to  testify  as  an  expert  witness  with  respect 
to  the  aircraft  accident  investigated  by  him  solely  in  his 
official  capacity  as  an  employee  of  the  Board. 

Respectfully  submitted, 

Emory  T.  Nunneley,  Jr., 
General  Counsel, 

Civil  Aeronautics  Board. 

John  H.  Wanner, 

Associate  General  Counsel. 

0.  D.  OZMENT, 

John  W.  Simpson, 

Attorneys,  Civil  Aeronautics  Board. 

October,  1950. 

81  Actually  the  Board  found  in  its  formal  accident  report  that  the  crews 
of  both  aircraft  were  negligent. 
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Appendix 

Part  303  of  the  Procedural  Regulations  of  the  Civil 

Aeronautics  Board 

(15  Fed.  Reg.  6440) 

Rules  of  Practice  in  Aircraft  Accident  Inquiries 

At  the  present  time  the  Procedural  Regulations  of  the 
Board  do  not  contain  provisions  which  make  known  to  the 
public  its  procedures  in  aircraft  accident  inquiries.  The 
purpose  of  this  Part  is  to  fill  that  gap  by  making  available 
to  the  public  information  concerning  the  procedures  fol¬ 
lowed  by  the  Board  in  such  inquiries.  Part  303  is  not  in¬ 
tended  to  prescribe  any  new  procedures,  for  it  is  designed 
merely  to  codify  and  publish  the  procedures  which  the 
Board  has  followed  for  many  years. 

An  aircraft  accident  inquiry  is  held  solely  for  the  pur¬ 
pose  of  discovering  the  facts,  conditions,  and  circumstances 
concerning  an  aircraft  accident  in  order  to  determine  the 
probable  cause  of  the  accident  and  to  ascertain  the  measures 
which  will  best  tend  to  prevent  similar  accidents  in  the 
future.  Such  inquiries  are  not  held  for  the  purpose  of  de¬ 
termining  the  rights  or  liabilities  of  private  parties,  and 
the  Board  makes  no  attempt  to  do  so.  The  procedures  fol¬ 
lowed  by  the  Board  in  such  inquiries  are  adapted  to  the 
special  nature  of  the  inquiries.  It  is  believed  that  the 
Board’s  procedures  as  set  forth  in  Part  303  are  self-explan¬ 
atory. 

Since  this  Part  is  a  rule  of  agency  procedure  and  prac¬ 
tice,  notice  and  public  procedure  are  not  necessary. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  promulgates  a  new  Part  303  of  the  Procedural 
Regulations  to  read  as  follows,  effective  September  15, 
1950: 

PART  303— RULES  OF  PRACTICE  IN  AIRCRAFT 
ACCIDENT  INQUIRIES 

§  303.0.  Applicability  of  part.  The  provisions  of  this  Part 
shall  govern  all  aircraft  accident  inquiries  conducted  by 
the  Civil  Aeronautics  Board  under  the  authority  of  Title 
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VII  of  the  Civil  Aeronautics  Act  of  1938,  as  amended,  un¬ 
less  otherwise  specifically  ordered  by  the  Board. 

§  303.1.  Nature  of  inquiry.  Aircraft  accident  inquiries 
are  held  by  the  Board  as  a  part  of  the  investigation  of  acci¬ 
dents  involving  aircraft  in  order  to  determine  the  facts, 
conditions,  and  circumstances  relating  to  each  accident  and 
the  probable  cause  thereof  and  to  ascertain  measures  which 
will  best  tend  to  prevent  similar  accidents  in  the  future.  It 
is  purely  a  fact-finding  procedure,  and  there  are  no  formal 
pleadings  or  issues  and  no  adverse  parties.  Aircraft  acci¬ 
dent  inquiries  are  not  subject  to  the  provisions  of  Secs.  4, 
5,  7,  8,  or  10  of  the  Administrative  Procedure  Act. 

INITIAL  PROCEDURE 

§  303.2.  Institution  of  inquiry.  The  Director,  Bureau  of 
Safety  Investigation,  shall,  on  behalf  of  the  Board,  order 
an  inquiry  into  an  accident  involving  aircraft  whenever  he 
deems  it  necessary  in  the  public  interest. 

§  303.3.  Designation  of  Presiding  Officer.  The  Director, 
Bureau  of  Safety  Investigation,  shall  designate  in  writing 
a  Presiding  Officer  to  conduct  the  inquiry. 

§  303.4.  Notice  of  inquiry.  The  Presiding  Officer  shall 
designate  a  time  and  place  for  the  inquiry  which  meets  the 
needs  of  the  Board  and  gives  due  consideration  to  the  con¬ 
venience  of  the  witnesses.  The  time  and  place  of  the  inquiry 
shall  be  published  in  the  Notices  Section  of  the  Federal 
Register  prior  to  the  date  of  the  inquiry,  unless  such  notice 
is  impractical  or  unnecessary.1 

§  303.5.  Investigator-in-Charge .  An  employee  of  the 
Board  shall  be  designated  to  serve  as  the  Investigator-in- 
Charge.  It  shall  be  his  responsibility  to  direct  the  investi¬ 
gation  in  the  field  and  to  serve  on  the  Board  of  Inquiry. 

§  303.6.  Board  of  Inquiry.  The  Board  of  Inquiry  shall  be 
composed  of  the  Presiding  Officer,  the  Investigator-in- 
Charge,  and  such  other  persons  as  are  appointed  by  the 
Director,  Bureau  of  Safety  Investigation.  It  shall  be  the 

1  The  Board  ordinarily  gives  personal  notice  to  all  known  interested  per¬ 
sons  and  also  publicizes  the  inquiry  by  a  press  release  to  aviation  trade 
journals  and  local  newspapers  near  the  scene  of  the  accident. 
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duty  of  the  Board  of  Inquiry  to  secure  in  the  form  of  a  pub¬ 
lic  record  all  known  facts  pertaining  to  the  cause  of  the 
accident  and  the  surrounding  circumstances  and  conditions 
from  which  corrective  action  may  be  formulated. 

CONDUCT  OF  INQUIRY 

§  303.11.  Powers  of  Presiding  Officer.  A  Presiding  Offi¬ 
cer  shall  have  the  following  powers : 

(a)  To  give  notice  concerning  and  hold  inquiries; 

(b)  To  adjourn,  continue,  or  postpone  inquiries; 

(c)  To  administer  oaths  and  affirmations; 

(d)  To  examine  witnesses; 

(e)  To  issue  subpoenas  and  to  take  or  cause  depositions 
to  be  taken  in  accordance  with  the  provisions  of  §  1004  of 
the  Civil  Aeronautics  Act  of  1938,  as  amended; 

(f)  To  rule  upon  the  admissibility  of  and  receive  evi¬ 
dence  ; 

!(g)  To  regulate  the  course  of  the  inquiry; 

(h)  To  dispose  of  procedural  requests  or  similar  mat¬ 
ters  ;  and 

(i)  To  take  any  other  action  necessary  or  incident  to  the 
orderly  conduct  of  such  proceedings. 

§303.12.  Examination  of  witnesses.  All  questions  shall 
be  asked  by  the  Presiding  Officer  or  by  other  members  of 
the  Board  of  Inquiry.  Questions  from  other  persons  shall 
be  signed  and  submitted  separately  in  writing  to  the  Pre¬ 
siding  Officer,  and  they  shall  be  asked  by  the  Presiding  Offi¬ 
cer  if  he  finds  them  proper  and  relevant  to  the  proceeding. 

§  303.13.  Evidence.  The  Presiding  Officer  shall  receive 
all  testimony  and  exhibits  which  might  be  of  aid  in  deter¬ 
mining  the  cause  of  the  accident.  He  may  exclude  any  testi¬ 
mony  or  exhibits  which  are  not  pertinent  to  the  inquiry  or 
which  are  merely  cumulative.  He  may  withhold  from  pub¬ 
lic  disclosure  any  evidence,  pending  a  final  determination 
by  the  Board  as  to  whether  it  is  in  the  public  interest  to 
release  such  evidence. 

§303.14.  Recommendations  by  interested  persons.  Any 
person  may  submit  his  recommendations  as  to  the  proper 
conclusions  to  be  drawn  from  the  testimony  and  exhibits 
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submitted  at  the  inquiry.  Such  recommendations  may  be 
submitted  by  a  written  brief  either  at  or  after  the  inquiry, 
provided  that  the  Presiding  Officer  may  in  his  discretion 
permit  such  recommendations  to  be  presented  orally  at  the 
close  of  the  inquiry.  Five  copies  of  such  briefs  shall  be 
submitted,  and  they  shall  be  made  a  part  of  the  docket. 

§  303.15.  Stenographic  transcript .  A  verbatim  report  of 
the  inquiry  shall  be  taken.  Copies  of  the  transcript  may  be 
obtained  by  any  interested  person  from  the  official  reporter 
upon  payment  of  the  fees  fixed  therefor. 

§  303.16.  Docket.  The  docket  of  an  inquiry  shall  include 
the  transcript,  exhibits,  briefs,  and  all  other  information 
concerning  the  accident  which  the  Board  has  not  ordered  to 
be  withheld  from  the  public.  A  copy  of  the  docket  shall  be 
made  available  to  any  person  for  review  at  the  Washington 
office  of  the  Board.  Photostatic  copies  of  exhibits  may  be 
obtained  from  the  Chief  of  the  Docket  Section  upon  paying 
the  cost  of  such  copies. 

§  303.17.  Investigation  to  remain  open.  Safety  investi¬ 
gations  are  never  officially  closed  but  are  kept  open  for  the 
submission  of  new  and  pertinent  evidence.  If  the  Director 
of  the  Bureau  of  Safety  Investigation  finds  that  such  evi¬ 
dence  is  relevant  and  probative,  it  may  be  made  a  part  of 
the  docket,  unless  the  Board  orders  it  to  be  withheld  from 
public  discloseure. 

§  303.18.  Withholding  of  information.  Any  person  may 
make  written  objection  to  the  public  disclosure  of  informa¬ 
tion  contained  in  any  report  or  document  filed  pursuant  to 
this  part  or  the  provisions  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended,  or  of  information  obtained  by  the  Board 
pursuant  to  the  provisions  of  this  Part  or  the  Act,  stating 
the  grounds  for  such  objection.  Whenever  such  objection  is 
made,  the  Board  shall  order  such  information  withheld  from 
public  disclosure  when,  in  its  judgment,  a  disclosure  of  such 
information  would  adversely  affect  the  interests  of  such 
person  and  is  not  required  in  the  interest  of  the  public. 

BOARD  REPORT 

§303.21.  Basis  of  report.  The  Board’s  report  as  to  the 
facts,  conditions,  and  circumstances  relating  to  the  accident 
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and  the  probable  cause  thereof  shall  be  based  upon  the 
docket  of  the  inquiry,  together  with  any  other  information 
which  has  come  to  the  attention  of  the  Board  and  its  staff. 

§  303.22.  Supplemental  report.  Upon  receipt  of  any  newly 
discovered  evidence,  the  Board,  after  due  consideration, 
may  issue  a  supplemental  report  if  it  finds  that  such  evi¬ 
dence  warrants  such  action. 

(Secs.  205,  701,  702,  1004  ;  52  Stat.  984,  1012,  1013,  1021; 
49  U.S.C.  425,  581,  582,  644.) 

Bv  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan, 

(seal)  Secretary. 

Part  311  of  the  Procedural  Regulations  of  the  Civil 

Aeronautics  Board 

(15  Fed.  Reg.  6441) 

Disclosure  of  Aircraft  Accident  Investigation  Information 

At  the  present  time,  the  Procedural  Regulations  of  the 
Board  do  not  contain  provisions  regarding  the  disclosure 
by  Board  employees  of  information  obtained  during  the 
course  of  an  investigation  of  an  accident  involving  aircraft. 
The  purpose  of  this  Part  is  to  make  provision  therefor  and 
to  regulate  the  conduct  of  its  employees  in  regard  to  the  dis¬ 
closure  of  aircraft  accident  investigation  information. 

The  Board  is  required  by  section  702  of  the  Civil  Aero¬ 
nautics  Act  (49  U.S.C.  582)  to  investigate  such  accidents 
and  report  the  facts,  conditions,  and  circumstances  relating 
to  each  accident  and  the  probable  cause  thereof,  and  to  make 
such  recommendations  as,  in  its  opinion,  will  tend  to  prevent 
similar  accidents  in  the  future. 

To  perform  this  function,  the  Board  has  appointed  air 
safety  investigators  who  are  assigned  to  the  investigation 
of  aircraft  accidents.  However,  the  Board’s  staff  of  acci¬ 
dent  investigators  is  very  small  in  relation  to  the  great 
number  of  accidents  which  must  be  investigated.  In  the 
fiscal  year  1949  alone,  more  than  7,500  accidents  involving 
aircraft  were  reported  to  the  Board.  Since  the  Board  has 
less  than  30  field  employees  assigned  to  accident  investiga- 
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tion  duties,  “on  the  spot”  investigations  of  such  accidents 
have  necessarily  been  limited  to  those  kinds  of  accidents 
most  likely  to  be  productive  of  information  leading  to  future 
improvements  in  air  safety,  even  though  valuable  informa¬ 
tion  as  to  aviation  safety  might  have  been  obtained  through 
such  investigation  of  all  accidents.  Furthermore,  the  Board 
must  employ  specialists  in  aircraft  design,  metallurgy,  areo- 
dvnamics,  power  plants,  meteorology,  electronics,  and  other 
technical  phases  of  aviation.  However,  the  Board  is  able 
to  employ  only  one  or  two  specialists  in  some  of  these  tech¬ 
nical  fields.  It  cannot  be  predicted  when  a  major  crash  will 
occur,  and  all  Board  investigators  must  be  instantly  ready 
to  proceed  to  the  scene  of  an  accident  immediately  after  it 
occurs.  It  would,  therefore,  substantially  interfere  with 
the  performance  of  the  Board’s  accident  investigation 
duties  if  its  employees  were  compelled  to  testify  in  all  the 
cases  of  which  they  gain  personal  knowledge  in  the  per¬ 
formance  of  their  official  duties  with  the  Board. 

The  Board  is  not  unmindful,  however,  of  the  possible 
hardships  which  confront  private  litigants,  who  often  have 
great  difficulty  in  establishing  the  facts  relating  to  an  air¬ 
craft  accident.  In  order  to  preserve  the  wreckage,  it  is 
generally  placed  under  guard  and  the  public  kept  at  a  dis¬ 
tance.  However,  air  carriers  and  aircraft  manufacturers 
are  frequently  invited  to  participate  in  the  field  investiga¬ 
tion  since  their  detailed  technical  and  operating  knowledge 
can  contribute  to  the  discovery  of  important  evidence  bear¬ 
ing  upon  the  accident.  Such  participation  in  the  public  in¬ 
terest  does,  however,  allow  them  a  degree  of  access  to 
factual  information  regarding  the  accident  not  accorded  to 
injured  parties  or  the  dependents  of  deceased  persons  who, 
not  having  the  requisite  technical  background,  are  not  per¬ 
mitted  to  take  part  in  the  investigation  of  the  accident  and, 
therefore,  would  not  have  equal  access  to  such  information. 
It  would  be  an  injustice  in  such  cases  for  the  Board  to  with¬ 
hold  from  injured  parties  the  only  source  of  the  facts  in  an 
accident  investigation  as  to  facts  which  are  known  only  to 
those  participating  in  an  accident  investigation.  In  light 
of  the  foregoing,  the  Board  believes  it  to  be  in  the  interest 
of  the  public  to  release  to  all  interested  parties  all  factual 
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information  regarding  an  aircraft  accident  in  its  possession 
and  to  allow  its  employees  to  testify  as  to  facts  known  to 
them  when  it  is  convinced  that  such  facts  cannot  reasonably 
be  established  by  any  other  witness  or  method. 

Section  205  (b)  of  the  Act  authorizes  the  Board  to  co¬ 
operate  with  state  and  local  authorities  in  connection  with 
matters  arising  under  the  Act,  and  the  Board  believes  it  is 
in  the  public  interest  to  cooperate  with  local  authorities  in 
investigations  conducted  by  them  in  fulfillment  of  local  gov¬ 
ernmental  obligations.  Therefore,  the  Board  has  decided  to 
permit  its  employees  to  testify  as  to  facts  in  coroners  ’  in¬ 
vestigations  and  grand  jury  proceedings  conducted  by  a 
state  or  local  government  without  regard  to  the  availability 
of  other  witnesses. 

The  Board  has  consistently  interpreted  section  701  (e) 
thereof  as  forbidding  the  giving  of  opinion  testimony  by 
Board  air  safety  investigators  in  civil  suits  between  private 
litigants.  The  opinions  of  these  experts,  upon  which  the 
Board  relies  heavily  in  making  its  findings  as  to  probable 
cause  and  recommendations  in  accident  reports,  are  so  in¬ 
extricably  entwined  with  the  report  that  the  basic  purpose 
of  section  701  (e)  would  be  defeated  were  such  opinion  testi¬ 
mony  permitted.  Furthermore,  apart  from  the  provisions 
of  701  (e),  the  use  of  Board  investigators  as  experts  to  give 
opinion  testimony  in  civil  suits  between  private  parties 
would  impose  a  serious  burden  on  the  Board’s  investiga¬ 
tive  staff,  and  would  seriously  interfere  with  the  function¬ 
ing  of  the  Board’s  investigative  processes.  Consequently, 
the  Board  has  prohibited  its  investigators  from  serving  as 
expert  witnesses  or  giving  opinion  testimony  with  regard  to 
accident  investigated  by  them. 

Since  this  regulation  provides  a  rule  of  agency  organiza¬ 
tion,  procedure,  and  practice,  notice  and  public  procedure 
hereon  are  unnecessary. 

In  consideration  of  the  foregoing,  the  Civil  Aeronautics 
Board  hereby  amends  the  Procedural  Regulations  by 
adding  a  new  Part  311  to  read  as  follows,  effective  Septem¬ 
ber  15, 1950 : 
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Part  311 — Disclosure  of  Aircraft  Accident  Investigation 

Information 

§  311.1.  Finding  as  to  the  public  interest.  All  accident 
reports  and  underlying  papers  in  the  office  of  the  Bureau  of 
Safety  Investigation  are  in  the  custody  of  the  Secretary  of 
the  Board  subject  to  access  by  employees  of  the  Board  for 
purposes  relating  to  their  official  duties.  Employees  have 
no  control  of  such  reports  and  papers,  and  no  discretion 
with  regard  to  permitting  the  use  of  them  for  any  other 
purpose  except  as  provided  in  this  part.  Employees  are 
hereby  prohibited  from  giving  out  any  such  reports,  papers, 
or  copies  thereof  to  private  parties  or  to  local  officers,  or 
to  testify  in  any  court  as  to  information  in  such  reports  or 
papers,  or  to  produce  such  reports,  papers,  or  copies  thereof 
in  any  court  (whether  in  answer  to  subpoenas  duces  tecum 
or  otherwise)  except  as  provided  in  this  part.  Making  such 
reports  or  underlying  papers  public  other  than  as  provided 
in  this  part  is  deemed  to  be  contrary  to  the  public  interest 
and  is  hereby  prohibited. 

§  311.2.  Release  of  information  concerning  accidents.  In¬ 
formation  secured  by  the  Board  concerning  accidents  in¬ 
volving  aircraft  may  be  released  only  as  follows : 

(a)  Regional  Offices.  Chiefs  of  Regions  shall,  upon  re¬ 
quest,  release  the  following  information  concerning  any  ac¬ 
cident  at  any  time  during  or  after  the  investigation  of  the 
accident : 

(1)  Place  and  date  of  the  accident; 

(2)  Make,  model,  identification  mark,  and  registered 
owner  or  operator  of  the  aircraft  involved ; 

(3)  Names  and  addresses  of  the  crew  and  other  occu¬ 
pants  of  the  aircraft  or  persons  injured  in  the  accident; 
and 

(4)  Information  relating  to  any  fatalities  resulting 
from  the  accident  and  to  the  condition  of  injured  persons 
(disclosure  of  this  information  must  be  qualified  by  the 
statement  that  such  information  is  based  on  reports  of 
physicians  or  hospitals). 

(b)  The  Washington  Office.  The  Director  of  the  Bureau 
of  Safety  Investigation  or  such  person  in  the  Washington 
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office  as  he  may  designated  shall,  upon  request,  release  the 
information  described  in  §  311.2(a)  above.  In  addition,  the 
Director  or  such  designee  shall,  upon  request : 

1  (1)  Release  the  names  of  witnesses  and  their  ad¬ 
dresses  ; 

(2)  Make  replies  as  to  facts  in  answer  to  specific  in¬ 
quiries,  either  verbal  or  written,  concerning  aircraft  ac¬ 
cidents,  and  shall  furnish  copies  of  documents  in  acci¬ 
dent  files,  provided  the  expense  of  making  such  copies  is 
borne  by  the  recipient.  In  both  instances,  however,  any 
suggestion,  opinion,  or  recommendation  made  by  any  em¬ 
ployee  of  the  Board  or  any  employee  of  the  Civil  Aero¬ 
nautics  Administration,  when  acting  on  behalf  of  the 
Board,  shall  be  omitted;  and 

(3)  Make  available  for  inspection  that  portion  of  the 
file  containing  data  pertinent  to  the  accident  but  shall  not 
make  available  that  portion  of  the  file  containing  any 
opinion,  suggestion,  or  recommendation  of  any  employee 
of  the  Board  or  any  employee  of  the  Civil  Aeronautics 
Administration,  when  acting  on  behalf  of  the  Board. 

§  311.3.  Disclosure  of  information  by  testimony  in  court . 
Xo  Board  employee  shall  make  public  by  testimony  in  court 
aircraft  accident  information  obtained  by  him  in  the  per¬ 
formance  of  his  official  duties,  except  in  accordance  with 
the  following : 

(a)  Testimony  of  employees.  Employees  may  serve  as 
witnesses  for  the  purpose  of  testifying  to  the  facts  observed 
by  them  in  the  course  of  accident  investigations  in  those 
cases  in  which  an  appropriate  showing  has  been  made  that 
the  facts  desired  to  be  adduced  are  not  reasonably  avail¬ 
able  to  the  party  seeking  such  evidence  by  any  other  method, 
including  the  use  of  discovery  procedures  against  the  op¬ 
posing  party.  Employees  shall  testify  only  as  to  facts 
actually  observed  by  them  in  the  course  of  accident  in¬ 
vestigations  and  shall  not  give  opinion  evidence  as  expert 
witnesses. 

(b)  State  and  local  investigations.  Employees  may  test¬ 
ify  in  a  coroner’s  inquest  and  a  grand  jury  proceeding  by 
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a  state  or  local  government  only  as  to  facts  actually  ob¬ 
served  by  them  in  the  course  of  accident  investigations  and 
shall  not  give  opinion  evidence  as  expert  witnesses. 

(c)  Testimony  by  deposition.  Insofar  as  possible,  testi¬ 
mony  of  employees  will  be  made  available  only  through 
depositions  taken  at  times  and  places  reasonably  fixed  so 
as  to  avoid  substantial  interference  with  the  performance 
of  the  duties  of  the  employees  concerned. 

(d)  Request  for  testimony  of  employees .  A  request  for 
testimony  of  a  Board  employee  relating  to  an  aircraft 
accident  shall  be  addressed  to  the  General  Counsel  of  the 
Board,  who  shall  have  power  to  approve  or  deny  such  a 
request.  Such  request  shall  set  forth  the  reasons  for  de¬ 
siring  the  testimony  and  facts  showing  that  it  conforms  to 
the  Board  policies  set  forth  above. 

(e)  Procedure  in  the  event  of  a  subpoena.  If  any  em¬ 
ployee  receives  a  subpoena  to  produce  accident  reports  or 
underlying  papers  or  to  testify  in  court  as  to  accident  in¬ 
formation,  the  employee  shall  immediately  notify  the  Di¬ 
rector,  Bureau  of  Safety  Investigation  by  telegram.  He 
shall  give  the  title  of  the  case,  and  identify  the  accident  by 
name ;  the  name  of  the  judge,  if  available  and  the  title  and 
address  of  the  court;  the  date  on  which  he  is  directed  to 
appear ;  the  name,  address  and  telephone  number,  if  avail¬ 
able,  of  the  attorney  representing  the  party  initiating  the 
request;  the  scope  of  the  testimony,  if  known,  and  whether 
or  not  the  evidence  is  available  elsewhere.  The  Director 
will  immediately,  upon  receipt  of  notice  that  an  employee 
has  been  subpoenaed,  inform  the  General  Counsel  of  the 
Board.  The  General  Counsel  will  either  give  the  employee 
permission  to  testify  or  make  arrangements  with  the  court 
to  have  him  excused  from  testifying.  Until  one  of  these 
actions  is  taken  the  employee  shall  appear  in  court  in  re¬ 
sponse  to  the  subpoena  and  respectfully  decline  to  testify 
or  to  produce  the  records  called  for,  on  the  grounds  that 
this  part  prohibits  such  conduct. 
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(Secs.  205,  701,  702;  52  Stat.  984, 1012, 1013;  49  U.S.C.  425, 
581,  582) 

Bv  the  Civil  Aeronautics  Board: 

/s/  M.  C.  Mulligan 
M.  C.  Mulligan 
Secretary 

(seal) 
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Appellee 


APPELLANT’S  REPLY  BRIEF 

Defendant’s  (appellee’s)  brief  is  patently  unresponsive 
to  plaintiff’s  (appellant’s)  principal  brief,  which  showed 
the  plethora  of  evidence  conclusively  demonstrating  de¬ 
fendant’s  negligence  in  overtaking  and  striking  plaintiff’s 
DC-3  after  forwaming  that  the  DC-3  was  ahead  of  it. 
Moreover,  except  for  largely  supercilious  argument,  de¬ 
fendant  has  furnished  no  answer  whatsoever  to  the  un¬ 
avoidable  conclusion  that  its  pilot,  Kuhn,  was  guilty  of 
negligence  under  any  possible  construction  of  the  evi¬ 
dence.  Indeed,  this  has  already  been  demonstrated  in  this 
Court’s  opinion  in  Kuhn  vs.  Civil  Aeronautics  Board,  No. 
10,424,  decided  June  19,  1950,  upholding  the  suspension 
of  Kuhn’s  pilot  license  by  the  Civil  Aeronautics  Board 
on  the  ground  that  he  was  responsible  for  this  accident. 
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Defendant  has  only  two  explanations  to  avoid  the  other¬ 
wise  conclusive  proof  of  its  exclusive  responsibility  for 
the  mid  air  collision : 

1.  That  defendant’s  pilots  were  expecting  plaintiff’s 
DC-3  to  be  flying  on  the  right  side  of  the  airway  and  that, 
therefore,  flew  their  DC-4  on  the  left  side  to  avoid  plain¬ 
tiff  (Def.  Br.  12, 13, 16),  and; 

2.  That  defendant’s  pilot  could  not  see  plaintiff’s  plane 
because  of  a  “blind  spot”  caused  by  a  supporting  mem¬ 
ber  of  the  DC-4’s  windshield  (Def.  Br.  16). 

Both  of  these  arguments  are  specious.  The  latter  has 
already  been  adequately  disposed  of  by  this  Court  in 
Kuhn  vs.  CAB,  supra,  as  follows : 

.  .  .  According  to  petitioner,  his  view  of  the  ap¬ 
proaching  DC-3  was  obscured  by  a  windshield  post 
at  his  left  and  he  could  not  possibly  see  around  it  at 
the  particular  angle  of  approach.  It  would  seem  that 
blind  spots  or  visual  deficiencies  such  as  these  are  al¬ 
most  inevitable  in  any  vehicle  requiring  structural 
supports.  Given  such  blind  spots,  it  was  incumbent 
upon  petitioner  (Kuhn)  to  do  his  utmost  to  overcome 

,  them  by  moving  his  head  or  body  from  time  to  time, 
just  as  the  driver  of  an  automobile  copes  with  the 
many  obstructions  to  his  view. 

I 

See  also  entire  testimony  of  plaintiff’s  pilot  in  this  con¬ 
nection  at  J.  A.  56-57,  and  particularly  first  and  second 
sentences  page  57. 

The  contention  that  the  DC-4  flew  on  the  left  side  of  the 
airway  because  defendant’s  pilots  expected  the  DC-3  to  be 
on  the  right  side  assumes — which  the  record  does  not  sup¬ 
port — that  defendant’s  pilots  could  lawfully  be  completely 
indifferent  to  any  air  traffic  ahead  of  the  DC-4  and  within 
its  field  of  vision  merely  because  they  might  have  had  rea¬ 
son  to  believe  that  one  particular  plane  was  going  to  be 
elsewhere.  It  is  like  saying  that  a  driver  may  proceed 
blindly  up  the  left  side  of  the  street  because  he  expects 
all  other  traffic  going  his  way  to  stay  on  the  right  side. 


3 


For  convenience  in  analysis  of  both  principal  briefs  in 
this  case,  we  are  taking  np,  seriatim,  the  most  glaring  dis¬ 
tortions  of  the  record  appearing  in  defendant’s  brief. 

L  At  Page  8  of  its  brief,  defendant  states,  ‘ 1  Defend¬ 
ant’s  pilot  testified  that  just  northeast  of  the  Bainbridge 
Naval  Station  they  turned  on  a  heading  of  230  degrees 
and  that  the  collision  occurred  approximately  2  minutes 
after  that  turn  was  completed  (App.  148,  163).”  Refer¬ 
ence  to  J.  A.  147  shows  that  defendant’s  pilot  testified  that 
“when  Bainbridge  went  under  our  nose.  ...  I  made  a 
turn  to  the  left  ’  ’.  ( Emphasis  supplied) . 

2.  By  inverse  reasoning,  predicated  upon  the  sup¬ 
posed  point  of  the  DC-4’s  turn  and  its  speed,  defendant 
asserts  the  tenuous  inference  that  the  collision  occurred 
seven  miles  below  Bainbridge  on  the  left  side  of  the  air¬ 
way.1  There  are  several  fallacies  in  this  assumption: 

(a)  The  only  uncontradicted  direct  testimony  with  re¬ 
spect  to  the  point  where  the  collision  occurred,  places  it 
3  miles  South  of  the  Susquehanna  River  (J.  A.  100-101). 

(b)  Defendant’s  7-mile  computation  assumes  that  de¬ 
fendant  was  on  its  new  course  for  a  period  of  2  minutes 
which,  as  shown  in  plaintiff’s  principal  brief  (at  pp. 
20-21)  and  hereinafter,  is  patently  not  so.  Additionally, 
this  7-mile  computation  unrealistically  makes  no  allowance 
whatsoever  for  the  turn  itself  and  the  turning  time.  If, 
for  example,  when  defendant’s  plane  commenced  to  turn, 
it  was  1  or  2  miles  West  of  the  ground  lights  over  Bain¬ 
bridge  (which,  in  terms  of  observation  from  the  air,  could 
easily  be)  and  if,  in  the  process  of  the  left  turn  to  the 


1  **.  .  .  The  collision  occurred  at  a  point  approximately  seven  miles 
from  the  northeast  edge  of  the  Bainbridge  Naval  Station,  on  a 
course  of  230°  from  such  edge  of  the  Bainbridge  Naval  Station. 
From  PL  #1  (map)  it  can  be  seen  that  such  a  point  would  be  on 
the  southeastern  boundary  of  Amber  Airway  7  due  West  from  the 
town  of  Havre  de  Grace,  Maryland.”  (Def.  Br.  8-9). 
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new  course  the  DC-4  actually  traveled  only  a  few  miles 
further  to  the  Southwest  from  the  point  where  the  turn 
was  commenced,  then  obviously,  at  the  time  of  the  impact 
the  planes  would  not  have  been  on  the  left  hand  border 
of  the  airway  but  would  have  been  well  over  to  the  right 
hand  side. 

(c)  The  airway  is  not  marked  with  boundaries  or  white 
lines  like  a  street  as  might  appear  to  a  layman  upon  look¬ 
ing  at  an  air  chart.2  Rather,  its  outline  is  determined 
generally  by  radio  beams,  the  exact  geographical  boun¬ 
daries  of  which  vary,  particularly  at  the  hour  when  the 
collision  occurred  (J.  A.  138).  In  these  circumstances,  de¬ 
fendant’s  ex  post  facto  juggling  of  figures  to  attempt  the 
nebulous  conclusion  that  the  planes  were  on  the  left  side 
of  the  airway,  should  not  be  substituted  for  the  direct 
and  positive  proof  as  to  its  responsibility  for  this  acci¬ 
dent 

3.  Defendant  argues  (Br.  10-11)  that,  assuming  Ber¬ 
man  was  correct  as  to  the  74°  angle  of  incidence,  the 
angle  of  approach  (governing  mutual  visibility)  was  at 
least  as  great,  because — says  the  defendant — both  planes 
were  on  straight  courses,  the  DC-4  for  2  minutes  after 
leaving  Bainbridge  and  the  DC-3  since  leaving  Phila¬ 
delphia.  But  since  the  DC-4  after  leaving  Bainbridge  was 
on  a  course  of  230°  and  the  DC-3,  in  order  to  have  arrived 
at  the  point  of  impact  from  Philadelphia,  was  on  a  course 
of  260°,  the  angle  of  approach  was  approximately  30°  as 
demonstrated  in  our  principal  brief  at  pp.  20-21. 

4.  As  previously  noted,  defendant’s  entire  argument 
necessarily  rests  upon  the  assumption  that  its  plane  was 
in  straight  and  level  flight  on  the  new  heading  of  230° 
for  a  period  of  at  least  2  minutes  prior  to  the  collision. 
In  an  attempt  to  answer  the  overwhelming  evidence  that 


*  The  airway  boundaries  as  marked  on  charts  are  only  "approxi¬ 
mate”  (J.  A.  34). 
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defendant’s  plane  was  actually  still  in  its  tnrn  at  the 
time  of  the  collision,  defendant  relies  on  a  portion  of  its 
pilot’s  testimony  given  at  a  CAB  hearing  immediately  fol¬ 
lowing  the  accident  (Def.  Br.  at  p.  11.  By  stipulation  that 
hearing  record  became  the  record  which  this  Court  consid¬ 
ered  in  Kuhn  vs.  CAB,  supra.)  However,  the  testimony 
of  the  pilot  Kuhn  preceeding  that  which  is  quoted  in  de¬ 
fendant’s  brief  reads  as  follows:  ‘‘Yes.  If  I  was  just 
in  the  process  of  homing  on  Washington,  I  hadn’t  reached 
230°,  and  if  I  had,  the  heading  was  approximately  230°.” 
We  agree  with  defendant’s  statement  that  “Defendant’s 
captain  obviously  expressed  only  the  doubt  which  every 
honest  man,  no  matter  how  certain  of  his  recollection, 
would  express”  (Def.  Br.  at  p.  11).  We  question  only 
that  the  doubts  of  an  honest  man  existing  immediately  fol¬ 
lowing  an  accident,  when  his  memory  is  fresh,  can  sud¬ 
denly  become  so  clearly  crystallized  2  years  later  when 
belated  clarity  serves  his  purpose. 

5.  Defendant  states  (Br.  14) :  “As  previously  pointed 
out,  the  great  weight  of  evidence  shows  that  plaintiff’s 
pilots  were  coming  onto  the  airway  from  the  Southeast 
near  the  Aberdeen  Proving  Grounds  at  the  time  the  col¬ 
lision  occurred.”  There  is  not  a  scintilla  of  evidence  in 
the  record  to  support  this  statement.  See  Plaintiff’s  Brief, 

pp.  21-22. 

6.  Defendant  states  (Br.  15) :  “furthermore,  as  pre¬ 
viously  shown,  the  plaintiff’s  aircraft  was  not  flying 
ahead  of  or  to  the  right  of  defendant’s  aircraft  as  it 
ought  to  have  been,  but  was  actually  coming  from  off  the 
airway,  at  almost  right  angles  to  the  airway  at  the  time 
the  collision  occurred.”  (Emphasis  Supplied.)  As  shown 
in  our  principal  brief  in  greater  detail  (pp.  17-18),  defend¬ 
ant  left  Newark  15  minutes  behind  plaintiff,  flying  the  same 
course  and  altitude.  Until  such  time  as  defendant  would 
have  caught  up  and  passed  plaintiff,  defendant  was  neces¬ 
sarily  the  overtaking  plane  so  that  plaintiff  was  at  all  times 
ahead  of  defendant. 
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7.  In  point  “C”  on  Page  16  of  its  brief,  defendant 
diagramatically  and  mathematically  attempts  to  demon¬ 
strate  that  plaintiff  should  have  seen  defendant  by  reason 
of  plaintiff’s  arc  of  vision.  Our  principal  brief  has  ade¬ 
quate  demonstration  that  defendant’s  argument  is  mere 
mathematical  juggling.  Moreover,  assuming  defendant’s 
analysis  in  point  C  is  correct  it  confirms  the  unalterable 
conclusion  that  plaintiff’s  plane  was  within  defendant’s 
arc  of  vision  and  that,  therefore,  defendant  was  itself  neg¬ 
ligent  in  not  avoiding  plaintiff’s  plane.  Finally,  the  dia¬ 
gram  annexed  to  the  brief,  is  no  part  of  the  record. 

8.  Defendant  states  (Br.  16) :  “The  plaintiff’s  own 
co-pilot  conceded  that  windshield  posts  in  the  defendant’s 
aircraft  obstructed  vision  in  the  defendant’s  aircraft  to 
the  left  and  created  ‘blind  spots’  for  defendant’s  pilots 
(App.  56-57).”  We  have  already  quoted  this  Court’s  own 
refutation  of  that  fallacy.  Moreover,  plaintiff’s  pilot  did 
not  “concede”  there  was  a  blind  spot.  On  the  contrary 
he  stated : 

I  wouldn’t  say  it  is  a  blind  spot,  because  by  mov¬ 
ing  your  head  slightly  you  can  see  around.  The 
normal  course  of  being  a  look-out,  I  would  say  it 
wouldn’t  be  called  a  blind  spot,  but  there  is  a  certain 
restriction  there.  ( J.  A.  57.) 

9.  With  reference  to  the  Berman  testimony,  defendant 
argues  that  it  went  in  without  objection.  As  defendant 
well  knows,  repeated  objections  were  made  to  the  entire 
line  of  testimony.  See  J.  A.  174-5, 178-9, 184-5. 

10.  In  Point  “HI”  defendant  states  that  plaintiff  made 
no  objection  to  the  Caldwell  testimony.  As  a  matter  of 
fact,  the  trial  court  struck  most  of  the  Caldwell  testimony 
on  plaintiff’s  motion.  Defendant  has  apparently  forgotten 
this  and  proceeded  with  its  argument  about  plaintiff’s 
plane  being  “lost”  on  the  strength  of  what  it  had  hoped 
to  elicit  from  Caldwell.  In  view  of  the  complete  absence 
of  any  real  evidence  as  to  plaintiff’s  plane  being  “lost,” 
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the  limited  privilege  of  drawing  inferences  or  deductions 
upon  which  defendant  relies,  cannot  be  translated  into  a 
license  to  engage  in  sheer  speculation. 

The  basic  deficiency  in  defendant’s  brief,  of  course,  is 
the  fact  that  it  overlooks  a  multitude  of  evidence  conclu¬ 
sively  demonstrating  its  negligence.  All  of  the  following 
items  of  proof,  either  uncontradicted  or  furnished  by  de¬ 
fendant’s  own  witnesses,  are  omitted  from  defendant’s 
analysis : 

1.  The  proper  heading  for  a  plane  leaving  Aberdeen 
going  South  was  260°  ( J.  A.  135,  173.  See  also  PI.  Ex.  1). 

2.  A  pilot  on  the  prescribed  course  heading  South  would 
have  the  Conowingo  Dam  slightly  on  his  right  as  did 
plaintiff  ( J.  A.  137). 

3.  After  the  impact,  the  gyro  compass  on  plaintiff’s 
plane  was  found  “frozen”  at  a  heading  between  255° 
and  260°  (J.A.109). 

4.  The  tips  of  plaintiff’s  propeller  blades  were  bent 
forward  by  the  impact  ( J.  A.  53, 108). 

5.  Inasmuch  as  defendant’s  plane  took  off  15  minutes 
after  plaintiff’s,  defendant’s  was  the  overtaking  plane  at 
all  times  up  to  the  moment  of  impact. 

6.  Having  approval  of  its  instrument  flight  plan,  plain¬ 
tiff  had  “the  first  right  to”  the  airway  and  “anyone  else 
would  have  to  avoid  him,”  according  to  defendant’s  pilot 
Kuhn  and  its  co-pilot  Brown  (J.  A.  152, 170). 

7.  The  collision  occurred  at  the  exact  moment  when  de¬ 
fendant  should  have  expected  to  overtake  plaintiff,  accord¬ 
ing  to  defendant’s  check  pilot  Kelley  (J.A.  138-9). 

As  to  the  so-called  second  cause  of  action,  dealing  with 
the  malicious  impairment  of  plaintiff’s  business,  there  has 
just  come  to  our  attention  a  new  decision  further  sup¬ 
porting  plaintiff’s  position.  This  is  Savoy  Lavkdry  & 
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Linen  Supply,  Inc.  vs.  Morgan  Linen  Service,  Inc.,  16 
Conn.  Supp.  408,  decided  in  May  1950.  The  Court  there 
deals  with  practices  invoked  by  one  firm  to  interfere  with 
the  business  of  a  competitor  and,  among  the  methods 
used,  described  one  as  follows : 

“The  second  practice  was  to  deprecate  the  busi¬ 
ness  integrity  of  Savov  by  suggesting  to  some  of 
the  latter’s  customers  tnat  it  was  unreliable  and  un- 
1  trustworthy.  What  Morgan  did  in  this  respect  was 
also  actionable.” 

Respectfully  submitted 
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REPLY  BRIEF  FOR  APPELLEE 


COUNTER-STATEMENT  OF  THE  CASE 

The  statement  of  the  case  set  out  in  the  brief  of  the 
Civil  Aeronautics’  Board  as  Amicus  Curiae,  does  not  con¬ 
tain  the  necessary  facts  which  will  enable  this  Court  to 
properly  consider  the  question.  The  Appellee  did  take 
the  deposition  of  the  witness,  Sidney  Berman,  in  accord¬ 
ance  with  the  Rules  prescribed  by  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia,  and  by  the  Civil 
Aeronautics’  Board,  after  receiving  the  authorization 
of  the  board  which  approved  the  questions  to  be  asked  and 
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had  its  own  attorney  present  during  the  deposition.  Dur¬ 
ing  the  course  of  die  trial  the  Appellee  sought  to  offer 
thjs  deposition,  and  to  introduce  it  into  the  evidence. 
Counsel  for  the  Appellant  objected  to  the  introduction 
of  the  deposition  for  the  reason  that:  First,  the  witness 
was  within  the  jurisdiction  of  the  Court,  and  thus  could 
be  brought  to  Court  by  being  served  with  a  subpoena,  and 
secondly,  on  the  ground  that  the  witness  was  precluded 
from  testifying  by  the  Civil  Aeronautics  7  Act  of  1938. 

The  Lower  Court  Judge  then  refused  to  permit  Appel¬ 
lee  to  use  the  deposition  even  though  Appellee  pointed 
out  to  the  Court  that  the  deposition  had  been  taken  at  the 
instance  of  the  Civil  Aeronautics7  Board.  Appellee  also 
pointed  out  to  the  Court  that  it  must  work  harmoniously 
with  the  Civil  Aeronautics7  Board,  which  had  prescribed 
the  taking  of  the  deposition.  (J.  A.  317-319).  The  Court 
insisted  that  the  witness  be  brought  to  Court,  or  that  an 
attempt  be  made  to  bring  him  to  Court,  and  Appellee 
then  issued  a  subpoena  for  the  witness.  "When  the  wit¬ 
ness  arrived  at  Court,  the  legal  representative  of  the 
Bureau  of  Civil  Aeronautics  contended  that  the  subpoena 
served  upon  the  witness  was  a  subpoena  duces  tecum,  and 
that  the  Regulations  of  the  Civil  Aeronautics7  Board  pro¬ 
vided  that  such  documents  not  be  produced.  Counsel  for 
the  Bureau  further  contended  that  the  testimony  of  the 
witness,  Berman,  be  limited;  only  to  factual  questions, 
and  not  to  opinion  questions.  The  Lower  Court  over¬ 
ruled  the  objection  on  the  ground  that  it  could  not  prop¬ 
erly  rule  on  the  admissibility  of  questions  that  might  be 
propounded  to  the  witness  until  the  questions  were  asked 
(Ji  A.  178-179).  Mr.  Berman  then  took  the  stand  without 
further  objection  by  counsel  for  Appellant  The  witness 
then  testified  from  his  personal  recollection  only,  without 
consulting  or  examining  any  records,  or  reports  of  the 
Civil  Aeronautics  Board,  the  court  commenting  upon  the 
fact  that  the  arguments  by  appellant  7s  counsel  in  respect 
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to  the  use  of  the  report  had  “made  a  mountain  out  of 
a  mole  hill”  because  the  witness  had  not  “used  the  papers 
at  all.”  (J.  A.  195).  Counsel  for  the  Appellant  stated 
practically  at  the  end  of  the  witness’  direct  examination, 
that  he  had  no  objection  to  the  testimony  up  to  that  point 
(J.  A.  196). 

SUMMARY  OF  ARGUMENT 

The  Lower  Court  did  not  err  in  permitting  the  witness 
Berman  to  testify  as  to  facts,  within  his  knowledge  for 
at  the  time  the  witness  testified  there  was  no  valid  regu¬ 
lation  in  effect  which  prohibited  him  from  testifying.  All 
of  the  testimony  was  given  by  the  witness  without  the 
necessity  of  resorting  to  the  Civil  Aeronautics  Board  Re¬ 
port.  There  is  neither  statutory  nor  legal  precedent  sup¬ 
porting  the  position  of  the  Civil  Aeronautics  Board  and 
Section  701  (e)  of  the  Civil  Aeronautics  Act  of  1938  is 
not  susceptible  of  the  interpretation  given  it  by  the 
Board.  Appellant  has  no  standing  to  complain  of  the 
witness’  testimony  when  its  objection  brought  it  about. 

ARGUMENT 

Before  answering  the  several  points  raised  by  the  Civil 
Aeronautics  Board,  the  Appellee  deems  it  advisable  to 
make  certain  preliminary  observations.  Sidney  Berman, 
an  accident  investigator,  employed  by  the  Civil  Aeronau¬ 
tics  Board,  investigated  for  the  Board,  the  mid-air  colli¬ 
sion  between  the  airplanes  of  Appellant  and  Appellee. 
This  witness  testified  fully  at  an  open  public  hearing  con¬ 
ducted  by  the  Civil  Aeronautics  Board,  whose  records  are 
public.  Prior  to  the  Lower  Court  trial  Appellee  after 
receiving  the  authorization  of  the  Board  proceeded  to 
take  the  deposition  of  Mr.  Berman,  inquiring  into  the 
facts  at  his  disposal.  At  the  trial,  counsel  for  the  Appel¬ 
lant  objected  to  the  introduction  of  the  deposition,  and 
Appellee  was  required  by  the  Court  to  summon  the  wit- 
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ness  to  Court  at  which  time  his  oral  testimony  was  re¬ 
ceived  without  the  witness  making  reference  to  or  exami¬ 
nation  of  any  records  of  the  Civil  Aeronautics  Board, 
said  witness  testifying  over  the  objection  of  the  Board. 
The  Board  has  filed  its  brief  as  amicus  curiae  asserting 
that  the  witness  should  not  have  been  compelled  to  testify 
as  an  expert  witness  although  it  would  appear  in  the  brief 
that  it  does  not  believe  the  witness  should  have  been  per¬ 
mitted  or  ordered  to  testify  at  all.  In  its  statement  of 
the  case  the  Board  makes  certain  observations  which  re¬ 
flect  the  great  necessity  for  the  testimony  of  the  witness 
in  open  Court  where  a  jury  can  give  the  proper  weight 
to  the  evidence.  On  page  three  of  its  brief  the  Board  sets 
out  that  following  an  accident  only  Board  personnel  and 
persons  authorized  by  them  are  permitted  to  make  the 
initial  examination  of  the  aircraft  concerned  or  parts 
thereof,  and  many  portions  of  the  wreckage  are  removed 
for  the  purpose  of  laboratory  testing  and  examination 
and  that  only  those  persons  actually  permitted  at  the 
scene  are  in  a  position  to  testify  to  the  location  and  con¬ 
dition  of  the  wreckage.  Then  on  page  four  reference  is 
made  to  the  fact  that  in  cases  involving  private  aircraft, 
such  as  was  the  case  here,  the  Board’s  expert  is  often 
the  only  person  who  investigates  the  accident.  The  Board 
concedes  that  the  taking  of  the  deposition  of  the  witness 
is  proper  but  objects  to  the  oral  testimony  in  Court. 

1.  The  Civil  Aeronautics  Board  Had  no  Valid  Regula¬ 
tion  Which  Prohibited  the  Witness  From  Testifying 
as  Permitted  by  the  Court. 

At  the  time  of  the  trial  as  would  appear  on  page  five 
of  the  Board’s  brief,  it  had  no  regulation  at  all  covering 
the  situation  here  but  simply  a  “policy”  which  as  indi¬ 
cated  on  page  eight  of  the  same  brief,  the  Courts  had 
refused  to  follow  but  had  required  the  Board  investiga¬ 
tors  to  testify.  The  so-called  “rule”  or  “regulation” 
was  simply  a  recommendation  to  the  Board  by  its  gen- 
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eral  counsel  which  was  adopted  by  it  (Board’s  Brief, 
p.  9)  The  Board  in  connection  with  the  adoption  of  the 
“rule”  did  not  afford  interested  parties  an  opportunity 
to  participate  in  the  rule  making  as  required  by  Section 
4  of  the  Administrative  Procedure  Act  Recognizing  its 
own  need  for  adequate  regulations  the  Board  just  this 
past  September  15th,  1950,  adopted  certain  procedural 
regulations  attempting  among  other  things  to  cover  the 
situation  with  respect  to  the  Court  testimony  of  its  em¬ 
ployees. 

The  Board  did  not  have  at  the  time  of  the  trial  in 
the  Lower  Court,  and  does  not  now  have  the  right  to 
limit  the  testimony  of  its  employees  when  said  employees 
are  questioned  on  facts  within  their  personal  knowledge, 
and  said  testimony  is  given  without  the  use  of  the  Board’s 
report.  Opinion  evidence  is  perfectly  proper  if  the  wit¬ 
ness  is  qualified,  to  express  his  opinion  and  the  witness 
here,  as  will  appear  in  the  record,  was  eminently  qualified 
to  express  an  opinion. 

None  of  the  cases  cited  by  the  Board  on  page  14  of  its 
brief,  for  the  proposition  that  a  branch  of  the  Federal 
Government  may  adopt  regulations  having  the  force  of 
law  which  prohibit  their  employees  from  producing  offi¬ 
cial  records  or  from  testifying  in  respect  to  facts  learned 
in  the  course  of  their  official  duties,  are  not  in  point  in 
this  case.  Everyone  of  these  cases  involved  information 
which  the  Government  deemed  to  be  confidential  and  which 
as  a  matter  of  public  policy  ought  not  to  be  disclosed  to 
the  public. 

There  was  no  such  situation  obtaining  in  respect  to  the 
report  and  testimony  of  witness,  Berman.  As  the  Board 
has  mentioned  (Board’s  Brief,  p.  5),  a  public  hearing  was 
held  in  connection  with  the  accident  involved  in  this  liti¬ 
gation.  Witness  Berman’s  report  was  read  by  witness 
Berman  in  that  hearing,  (J.  A.  184),  and  at  the  time  of 
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witness,  Berman’s  testimony  his  report  was  a  matter  of 
public  record  open  to  inspection  by  any  interested  person. 

The  Board,  could  have  had  no  interest  in  preventing 
public  disclosure  of  witness  Berman’s  report,  for  his  re¬ 
port  was  already  a  matter  of  public  record.  The  Courts 
have  universally  ruled  that  where  the  substance  of  the 
testimony  is  already  a  matter  of  public  information,  Fed¬ 
eral  employees  may  be  compelled  to  testify  as  to  matters 
within  their  personal  knowledge  despite  regulations  or 
statutes  which  prohibit  the  use  of  official  records,  reports 
or  documents.  In  Re  Hirsch  74  Fed.  928,  934,  (C.  C., 
Conn.,  1896) ;  Federal  Savings  &  Loan  Ins.  Corp.  v.  First 
Ndt.  Bank,  etc.,  3  F.  B.  D.  487  (W.  D.  Mo.,  1944) ;  Brevier 
v.  Hassett,  2  F.  R.  D.  222,  223  (Mass.,  1942). 

The  Board  itself  has  termed  its  so-called  1  ‘rule”  as 
one  only  of  “administrative  convenience”  (Board’s  Brief, 
p.  17).  Certainly  the  Board’s  convenience  ought  not  to 
stand  higher  than  the  principle  that  competent  testimony 
ought  not  to  be  withheld  from  the  court.  At  least,  before 
testimony  should  be  withheld  as  a  result  of  an  agency 
policy  or  “rule,”  there  ought  to  be  a  strong  showing 
that  the  national  interest  requires  that  such  testimony  be 
withheld,  and  the  mere  assertion  by  an  agency  that  its 
convenience  would  not  be  suited  if  its  employees  were 
compelled  to  testify  is  not  such  a  showing. 

Undoubtedly  attendance  at  Court  for  the  purpose  of 
giving  testimony  is  an  inconvenience  both  to  the  person 
testifying  and  to  his  employer,  but  there  is  no  more  rea¬ 
son  why  a  Government  agency  should  be  preserved  from 
inconvenience  as  a  result  of  its  employees  testifying  than 
a  private  employer.  There  is  a  strong  public  interest  in 
maintaining  the  integrity  of  the  judicial  process,  and  cer¬ 
tainly  court  proceedings  would  become  only  a  mockery 
of  justice  if  evidence  is  to  be  withheld  from  the  court 
simply  because  it  would  “inconvenience”  a  Government 
agency  for  such  evidence  to  be  produced  in  Court. 
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2.  Section  701  (e)  Does  Not  Preclude  the  Testimony,  as 
Given  Here  by  the  Witness  Berman. 

A.  The  legislative  history  of  section  701  (e)  does  not 
support  the  Board* s  contention. 

The  legislative  history  of  the  act  contained  in  the  Boards 
own  brief  contradicts  the  position  taken  by  it  Originally 
in  the  1934  Amendment  to  the  Air  Commerce  Act  as  re¬ 
ported  by  the  Committee  on  Commerce,  was  found  a  pro¬ 
vision  set  out  on  page  19  of  the  Board’s  brief  which  pre¬ 
vented  the  testimony  of  an  employee  who  in  his  official 
capacity  had  investigated  an  aircraft  accident.  One  mem¬ 
ber  of  the  sub-committee  considering  the  legislation  ob¬ 
jected  to  this  provision  for  sound  reasons  and  subse¬ 
quently  the  provision  was  stricken  from  the  bill. 

Certainly  as  conceded  by  the  Board  on  page  23  of  its 
brief  Congress  did  not  intend  to  preclude  the  investigator 
who  prepared  the  privileged  report  from  testifying  to 
the  matters  ascertained  for  the  purpose  of  making  that 
report  and  actually  embodied  therein.  Again  on  page 
twenty-five  of  its  brief  the  Board  concedes  that  the  only 
comment  contained  in  the  legislative  history  of  the  pres¬ 
ent  Civil  Aeronautics  Act  directed  to  any  of  these  various 
provisions  consists  of  a  statement  to  the  effect  that  the 
records  of  accident  investigations  cannot  be  introduced 
into  a  law  suit.  This  comment  made  no  reference  to  the 
testimony  of  witnesses. 

B.  Section  701  (e)  of  the  Act  does  not  preclude  the  verbal 
testimony  of  investigators  with  respect  to  their  ex¬ 
pert  opinions  and  conclusions. 

There  is  no  reasonable  basis  for  the  Board’s  interpre¬ 
tation  of  the  Act  set  out  on  page  twenty-five  of  Appel¬ 
lant’s  brief. 

Likewise,  there  is  no  basis  for  the  contention  on  page 
twenty-seven  of  the  Board’s  brief,  that  the  report  of  lie 
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Board  was  a  privileged  Government  record,  which  could 
not  be  introduced  into  evidence  in  the  guise  of  verbal 
testimony  by  the  official  preparing  the  report.  This  was 
not  an  income  tax  record  but  a  report  available  to  all 
members  of  the  public  and  the  witness,  Berman,  was  sim¬ 
ply  one  of  the  many  witnesses  who  had  testified  at  the 
public  hearing  of  the  Board.  Although  the  Board  made 
use  of  the  witness’  report  in  considering  its  own  report 
at  a  later  date,  it  in  no  sense  adopted  Berman’s  report 
as  its  own  report  and  the  matters  treated  in  the  witness’ 
report  received  only  minor  reference. 

Nor  is  there  any  merit  to  the  contention  that  Mr.  Ber¬ 
man’s  testimony  was  a  4 ‘verbal  carbon  copy”  of  an  in¬ 
vestigators  privileged  report  Personal  recollection  by 
no  stretch  of  the  imagination  can  be  called  this. 

The  Board  concedes  that  a  deposition  of  one  of  its  em¬ 
ployees  taken  with  its  permission  is  admissible  in  evi¬ 
dence.  Are  our  Courts  to  be  considered  as  subservient  to 
the  Civil  Aeronautics’  Board,  so  that  the  Board  is  to 
have  the  power  to  determine  when  a  witness  may  be  called 
to  Court,  and  when  the  deposition  of  that  witness  is  to 
be  used.  Certainly  if  the  deposition  of  the  witness  is  ad¬ 
missible  the  oral  testimony  of  that  same  witness  is  also. 

It  is  apparent  from  the  witness’  testimony  that  many 
pertinent  facts  were  known  to  him.  Can  anyone  say  it 
would  be  proper  for  the  Civil  Aeronautics’  Board  to  with¬ 
hold  from  the  trial  court  pertinent  facts  not  known  to 
private  litigants,  which  would  make  certain  that  substan¬ 
tial  justice  -would  be  done  to  all  parties? 

The  Board  erroneously  misstates  the  record  on  page  11 
of  its  brief,  when  it  refers  to  the  fact  that  the  Lower 
Court  Judge  permitted  the  witness  to  use  the  report  for 
the  purpose  of  refreshing  his  memory.  An  examination 
of  the  complete  record  of  this  witness’  testimony  will  dis- 
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close  that  he  did  not  examine  the  report  at  any  time  dur¬ 
ing  his  testimony.  ( J.  A.  195) . 

As  has  been  conceded  in  Appellee’s  brief,  previously 
on  file,  the  Civil  Aeronautics’  Board  investigation  report 
is  inadmissible  by  statute,  but  it  seems  clear  under  sev¬ 
eral  recognized  decisions  that  the  witness’  testimony  was 
admissible  here.  These  cases  are  discussed  on  pages  19, 
20  and  21  of  Appellee’s  brief. 

The  case  of :  Gerow  v.  Seaboard  Air  Line  Ry.  Co .,  188 
N.  C.  76,  123  S.  E.  473  involved  an  interpretation  of  title 
45  of  the  U.  S.  Code,  Section  320  which  is  admittedly 
analogous  to  the  Civil  Aeronautics’  Act,  and  the  Court  in 
that  case  permitted  a  boiler  inspector  of  the  Interstate 
Commerce  Commission,  to  testify  as  to  matters  he  ob¬ 
served,  in  connection  with  an  investigation  even  though 
it  was  conceded  that  the  report  of  said  investigation  was 
inadmissible.  This  witness  was  permitted  to  give  factual 
and  opinion  evidence.  Other  cases  previously  referred 
to  in  Appellee’s  other  brief  and  which  entirely  support 
its  position  are : 

Hines  v.  Kelly,  252  S.  W.  1033. 

L.  and  N.  R.  R.  Co.  v.  Grant,  27  S.  W.  (2nd)  980,  and 
the  opinion  of  Judge  Leibell  of  the  Southern  District  of 
New  York,  on  September  26th,  1947,  in  the  case  of  Ritts 
v.  American  Overseas  Airlines.  The  board  has  cited  no 
cases  which  support  its  position  here,  and  it  is  apparent 
that  there  is  no  support  for  its  position  either  statutory 
or  by  legal  precedent. 

The  Board  further  recognizes  that  its  position  is  made 
more  difficult  by  the  fact  that  there  is  some  question  as 
to  whether  or  not  the  witness  did  give  expert  opinion  tes¬ 
timony,  since  he  did  not  testify  to  his  views  as  to  the 
cause  of  the  accident,  but  only  to  the  direction  and  angle 
of  the  collision  between  the  two  aircraft.  This  testimony 
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was  susceptible  of  mathematical  computation,  and  it  was 
up  to  the  jury  to  determine  from  this  testimony,  and  all 
other  testimony,  the  cause  of  the  accident. 

C.  Appellant  and  not  Appellee  was  responsible  for  the 

1  calling  of  the  witness  to  testify,  and  should  not  be 
permitted  to  benefit  thereby. 

The  situation  which  the  Board  complains  of  here  came 
about  only  as  the  result  of  the  action  of  counsel  for  the 
Appellant.  If  Appellant  had  not  objected  to  the  deposi¬ 
tion  of  the  witness  being  received  in  evidence,  the  Board 
would  not  be  here  as  Amicus  Curiae.  As  indicated  by 
the  record  appellant  did  not  further  object  to  the  right 
of  the  witness  to  testify,  after  he  took  the  stand,  and 
thereafter  on  page  196  of  the  joint  appendix,  stated  that 
he  had  no  objection  to  what  had  been  done  so  far  by  the 
witness.  This  Appellant  having  permitted  the  trial  to 
proceed  in  accordance  with  the  ruling  of  the  Court,  with¬ 
out  excepting  either  to  that  rule,  or  to  the  evidence  ad¬ 
mitted  in  accordance  with  it,  cannot  afterwards  be  per¬ 
mitted  to  change  front,  as  stated  by  the  Court  in  The 
New  York  Elevated  R.  R.  v.  The  Fifth  National  Bank  of 
the  City  of  New  York  case.  135  U.  S.  432.  The  position 
of  the  Appellant  is  an  anomolous  one  in  now  contending 
that  a  situation  which  he  brought  about  and  acquiesced 
in,  constitutes  reversible  error.  In  view  of  the  fact  that 
the  Appellant  invited  the  claimed  error  of  the  court  below 
the  Appellant  is  estopped  to  complain  of  that  ruling  and 
there  is  no  ground  for  reversal  of  the  judgment  below. 
Minneapolis  &  St.  L.  R.  Co.  v.  Winters,  242  U.  S.  353 
(1917);  Mack  v.  Abbott  Co.,  136  F.  2d  7  (C.  C.  A.  8th , 
1943). 
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CONCLUSION 

The  Appellee  respectfully  submits  that  the  position  of 
the  Board  is  erroneous,  and  the  testimony  of  the  witness 
was  very  properly  admitted.  Appellant  was  responsible 
for  the  oral  testimony,  made  no  objection  thereto,  and 
therefore,  cannot  properly  contend  that  the  Lower  Court 
committed  reversible  error. 

Respectfully  submitted, 

Richard  W.  Gauheb, 

636  Woodward  Building, 
Washington,  D.  C. 

Attorney  for  Appellee 

Of  Counsel : 

Gambrell,  Harlan  and  Barwick, 

825  Citizens  and  Southern  National 
Bank  Building, 

Atlanta  3,  Georgia. 
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PETITION  FOR  REHEARING 


Now  comes  Appellee,  Eastern  Air  Lines,  Inc.,  and  peti¬ 
tions  this  Court  to  grant  a  rehearing  in  this  matter  for 
the  following  reasons: 

1.  This  Court  usurped  the  function  of  the  jury  and 
improperly  substituted  its  own  views  for  those  of  the 
jury  on  disputed  issues  of  fact  in  that  it  accepted  as 
correct  the  testimony  of  Appellant’s  witnesses  and  re¬ 
jected  the  contradictory  testimony  of  Appellee’s  wit¬ 
nesses. 
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2.  This  Court  erred  in  finding  that  the  evidence  in 
this  case  was  clear  and  without  substantial  conflict. 

3.  This  Court  failed  to  give  appropriate  weight  to 
the  evidence  of  the  Appellee,  particularly  to  the  testimony 
of  Copilot  Brown  as  to  the  course  of  Appellant’s  DC-3. 

4.  This  Court  erred  in  finding  that  witness  Berman 
testified  and  demonstrated  as  to  the  courses  of  the  air¬ 
craft  prior  to  the  time  of  the  impact. 

5.  This  Court  erred  in  holding  that  the  testimony  did 
not  support  the  argument  by  counsel  and  the  charge  of 
the  court  as  to  the  Civil  Air  Regulation  governing  air¬ 
craft  on  crossing  courses. 

I 

This  Court  Usurped  the  Function  of  the  Jury  and  Im¬ 
properly  Substituted  Its  Own  Views. 

The  testimony  of  Appellant’s  pilots  was  directly  con¬ 
tradictory  to  that  of  Appellee’s  pilots.  Either  Appellant’s 
pilots  were  testifying  falsely  or  were  greatly  mistaken,  or 
Appellee’s  pilots  were.  It  was  the  function  of  the  jury 
to  decide  that  issue,  and  that  it  did  by  finding  that  Ap¬ 
pellee’s  pilots  were  telling  the  truth. 

The  Court’s  decision  repudiates  the  jury’s  determina¬ 
tion  and  substitutes  its  own  views.  In  effect  this  Court  has 
decided  that  as  a  matter  of  law  the  testimony  of  Appel¬ 
lee’s  pilots  was  not  credible  but  that  of  Appellant’s  pilots 
was.  Such  a  result  is  unthinkable  in  view  of  this  Court’s 
past  decisions.  This  Court  has  said  that  certain  facts 
were  clear  and  undisputed  when  such  a  conclusion  was 
possible  only  if  Appellee’s  evidence,  particularly  the  testi¬ 
mony  of  Copilot  Brown,  was  completely  disregarded. 
The  Court  has  found  that  the  following  evidence  was 
“clear  and  without  substantial  conflict,”  and  that  “there 
was  no  dispute”  about  the  following  facts: 
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A. 

“For  about  twenty  minutes  prior  to  the  collision  the  DC -3 

teas  ‘straight  and  level  on  course ,  steering  between 

225°  and  260° ’  ”  (Opinion,  P.  2). 

The  following  evidence  shows  that  the  above-quoted 
statement  by  the  Court  is  not  correct,  and  that  the  great 
weight  of  the  evidence  was  contrary  to  that  statement. 

1.  Appellee’s  Captain  testified,  as  follows,  as  to  the 
course  of  his  aircraft  at  the  time  of  the  collision  ( Jt.  App. 
148): 

“Q.  Now,  after  completing  that  turn,  what  was  your 
heading? 

A.  In  the  neighborhood  of  230  degrees. 

Q.  And  will  you  state  whether  or  not  you  followed 
that  heading  up  to  the  time  of  the  accident? 

A.  Yes,  sir,  we  did.” 

Appellee’s  copilot  Brown  who  saw  Appellant’s  DC-3 
immediately  prior  to  the  collision,  testified  as  follows,  as 
to  the  course  and  attitude  of  the  DC-3  in  relation  to  the 
course  of  the  Appellee’s  DC-4  (Jt.  App.  164) : 

“Q.  Tell  us  where  this  airplane  was  coming  from. 

A.  The  airplane  appeared  to  be  coming  from  about 
a  60  degree  angle  from  my  left. 

Q.  And  how  much  time  elapsed  from  the  time  you 
first  saw  it  up  until  the  happening  of  the  accident? 

A.  Very  little — two  or  three  seconds,  maybe  four. 

Q.  Now,  can  you  tell  us  what  observation  you  made 
as  to  what  the  airplane  was  doing  when  you  first 
saw  it? 

A.  The  airplane  appeared  to  be  in  a  shallow  bank  to 
the  left,  approximately  a  20  degree  bank  to  the 
left.” 

The  testimony  of  Appellee’s  Captain  and  Copilot,  there¬ 
fore,  placed  Appellant’s  DC-3  on  a  course  of  approxi¬ 
mately  290° — (230°  +  60°)  and  in  a  left  turn  several 
seconds  prior  to  the  collision. 
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(2)  Copilot  Brown’s  testimony  was  corroborated  by 
the  testimony  of  the  witness  Berman  that  at  the  time  of 
the  impact  the  Appellant’s  DC-3  was  crossing  the  course 
of  Appellee’s  DC-4  at  a  74°  angle,  which  by  a  process 
of  simple  arithmetic  would  place  Appellant’s  DC-3  on  a 
course  of  304°— (230°  +  74°)  (Jt.  App.  199). 

(3)  The  photographs  of  the  damage  to  the  Appellant’s 
DC-3  and  to  Appellee’s  DC-4,  taken  after  the  collision 
and  reproduced  on  the  opposite  page,  show  that  the  two 
aircraft  were  on  crossing  courses  of  approximately  74° 
at  the  time  of  the  collision,  thereby  placing  Appellant’s 
DC-3  on  a  course  of  approximately  304°  at  the  time  of 
the  collision  if  Appellee’s  Captain  was  correct  that  his 
aircraft  was  on  a  course  of  230°  at  the  time  of  the  col¬ 
lision. 

B. 

‘‘With  reference  to  the  DC-3,  the  impact  teas  from  the 
rear  ‘ to  the  left  and  mostly  forward’  and  some  of 
the  propeller  blades  on  the  DC-3  were  bent  forward 
by  the  collision.  ” 

The  following  evidence  shows  that  the  above-quoted 
statement  of  this  Court  is  not  correct: 

(1)  Whatever  may  be  said  as  to  the  probative  value 
of  the  testimony  of  witness  Berman  in  respect  to  the  rela¬ 
tive  courses  of  the  two  aircraft  prior  to  the  time  of  im¬ 
pact,  it  must  be  conceded  that  witness  Berman’s  testimony 
establishes  scientifically  and  exactly  the  relative  position 
of  the  two  aircraft  at  the  time  of  the  impact.  Witness 
Berman’s  testimony  was  that  the  axes  of  the  two  aircraft 
were  crossing  a  74°  at  the  time  of  the  impact.  (Jt.  App. 
199).  The  statement  of  the  Court  quoted  above  (which 
was  taken  from  the  testimony  of  one  of  the  Appellant’s 
pilots)  therefore,  is  directly  contradicted  by  the  testi¬ 
mony  of  the  unbiased  witness  Berman,  for  as  shown  by 


APPELLEE'S  DC-4 


APPELLANT'S  DC3 


DIAGRAM  SHOWING  RELATIVE  POSITIONS  OF  DC-3  AND  DC-4 

AT  TIME  OF  IMPACT 
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the  diagram  opposite  this  page  the  impact  relative  to 
the  DC-3  must  have  been  from  the  front  and  to  the  left 
and  not  from  the  rear. 

(2)  The  testimony  of  Appellee’s  Copilot  Brown,  quoted 
above,  that  the  DC-3  flew  into  the  side  of  Appellee’s  DC-4, 
from  a  60°  angle  to  the  left,  directly  contradicts  the  above- 
quoted  statement  of  the  Court  (Jt.  App.  164). 

(3)  The  photographs  of  the  damage  to  the  two  air¬ 
craft,  taken  after  the  collision  and  reproduced  opposite 
page  No.  5,  show  that  the  air  craft  were  on  crossing 
courses  at  the  time  of  the  collision  and  that  the  front  of 
Appellant’s  DC-3  struck  the  side  of  the  Appellee’s  DC-4 
near  its  tail. 

(4)  The  bends  in  the  propeller  tips  of  the  DC-3  were 
utterly  without  significance  in  view  of  the  fact  that  an 
aircraft  propeller,  while  operating  under  power,  is  always 
bent  forward  and  any  blow  would  result  in  a  permanent 
fix  of  the  tip  in  a  forward  direction,  irrespective  of  the 
direction  of  the  blow. 


C. 

“The  'plane  (Appellant’s  DC-3)  which  left  first  was  given 
clearance  by  the  New  York  Airway  Traffic  Control 
Center ,  wader  an  Instrwment  Flight  Plan,  and  the 
plane  (Appellee’s  DC-4)  departing  later  was  issued 
clearance  under  Contact  or  (Visual)  Flight  Rules, 
which  required  the  pilot  to  guide  his  aircraft  by 
visual  means  rather  than  by  instrument”  (Opinion, 
P.  2). 

The  above-quoted  statement  is  incorrect  to  the  extent 
that  it  implies  that  a  pilot  flying  under  Contact  Flight 
Buies  may  not  employ  the  use  of.  instruments.  Further, 
insofar  as  it  implies  that  a  pilot  flying  under  an  instru¬ 
ment  flight  plan  is  not  required  to  maintain  a  visual  look¬ 
out  to  the  extent  that  the  prevailing  weather  will  permit, 
is  incorrect 
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Section  60.20  of  the  Civil  Air  Regulations  provides 
that  a  pilot  flying  under  Instrument  Flight  Rules  must 
comply  “in  addition  to  the  applicable  Contact  Flight 
Rules.”  In  interpreting  the  Civil  Air  Regulations  the 
Civil  Aeronautics  Board  has  said  the  following  as  to  the 
obligations  of  a  pilot  operating  under  Instrument  Flight 
Rules  to  maintain  a  visual  lookout  ( In  the  Matter  of  LeRoy 
Ndson  Smith ,  Docket  SR-1406,  July  18,  1947) : 

“These  regulations  also  provide  that  aircraft  flown 
in  compliance  with  the  instrument  flight  rules  must,  in 
addition,  comply  with  the  applicable  contact  flight 
rules.  Thus,  when  a  pilot  is  operating  under  in¬ 
strument  flight  rules  but  under  weather  conditions 
which  permit  him  to  see  a  reasonable  distance  and 
to  comply  with  the  right  of  way  and  proximity  rules 
contained  in  60.103  of  the  contact  flight  rules,  such 
rules  are  applicable  and  the  pilot  must  do  so.” 

D. 

‘'The  plane  ’leaving  first  had  the  right-of-way1  1  (Opinion 

P.  2). 

There  is  no  Civil  Air  Regulation  and  no  law  which  estab¬ 
lishes  such  a  rule.  The  right-of-way  rules  are  contained 
in  Section  60.103  of  the  Civil  Air  Regulations,  and  those 
which  the  parties  here  have  contended  are  pertinent  are 
the  following: 

'  “60.103 — Right-of-Way  and  proximity. 

•  •  •  • 

1  (c)  Right-of-Way  of  similar  type  aircraft. 

1  (1)  Converging.  When  two  aircraft  are  on  cross¬ 
ing  courses  at  approximately  the  same  altitude,  the 
aircraft  on  the  left  shall  give  way. 

•  •  •  • 

3.  Overtaking.  An  overtaken  aircraft  has  the  right- 
of-way  and  the  overtaking  aircraft,  whether  climbing, 
descending,  or  in  level  flight,  shall  alter  its  course  to 
the  right.” 
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If  the  two  aircraft  were  on  converging  or  crossing 
courses  at  the  time  of  the  collision,  the  first  rule  quoted 
above  is  applicable.  If  the  aircraft  were  flying  on  ap¬ 
proximately  parallel  courses,  the  second  rule  quoted  above 
would  be  applicable.  Appellee  has  contended  throughout 
this  case  that  the  first  rule  quoted  above,  that  governing 
converging  or  crossing  aircraft,  is  applicable  here,  and 
that,  since  Appellee’s  aircraft  was  on  the  right,  it  had 
the  right-of-way.  Appellee’s  position  is  fully  supported 
by  the  following  evidence  of  the  record: 

(1)  The  testimony  of  Copilot  Brown  that  the  Appel¬ 
lant’s  DC-3  flew  into  Appellee’s  DC-4  at  a  60°  angle 
from  the  left  (Jt.  App.  164). 

(2)  The  testimony  of  the  witness  Berman  that  at 
the  time  of  the  impact  the  two  aircraft  were  on  crossing 
courses  at  74°  (Jt.  App.  199). 

(3)  The  photographs,  reproduced  opposite  page  7 
herein,  show  that  the  two  aircraft  were  on  crossing 
courses,  at  the  time  of  the  impact. 

(4)  Even  the  testimony  of  Appellant’s  pilot,  quoted 
by  the  Court,  that  the  impact  was  “to  the  left”  shows 
that  the  aircraft  were  on  converging  or  crossing  courses. 

(5)  There  is  absoluely  no  evidence  in  the  record  which 
shows  that  the  two  aircraft  were  on  parellel  or  substan¬ 
tially  parallel,  courses  immediately  prior  to  the  collision. 

As  this  Court  stated  in  Gardner  v.  Capital  Transit  Com¬ 
pany,  80  App.  D.  C.  297,  300, 152  Fed.  (2d)  288: 

“It  would  be  going  very  far  on  the  present  record 
to  say,  in  the  face  of  the  verdict,  that  there  was  a 
total  absence  of  proof  of  negligence  on  the  part  of 
plaintiff.  The  physical  circumstances  shown,  includ¬ 
ing  the  character  of  damage  done  to  the  automobile, 
tend  strongly  to  indicate  such  negligence. 

In  any  case,  it  is  not  our  function  to  weigh  the  evi¬ 
dence,  and  the  jury  having  heard  the  witnesses  and 
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readied  the  conclusion  that  plaintiff  was  himself  either 
1  negligent  or  contributory  negligent,  our  duty,  in  the 
absence  of  error  of  law  by  the  Court,  is  to  affirm  the 
judgment” 

n. 

The  Court  Erred  in  Finding  That  Witness  Berman  Testi¬ 
fied  and  Demonstrated  as  to  the  Courses  of  the  Air¬ 
craft  Prior  to  the  Time  of  the  Impact. 

This  Court  has  found  that  “it  was  prejudicial  error  to 
allow  him  (Berman)  to  testify  and  demonstrate  as  to  the 
courses  of  the  aircraft”  (Opinion,  P.  4).  The  testimony 
of  the  witness  Berman  is  contained,  commencing  on  page 
179  of  the  Joint  Appendix  and  continuing  through  page 
203.  The  Appellee  has  again  examined  this  testimony 
and  sees  no  basis  for  the  conclusion  reached  by  this  Court 
that  the  witness  testified  and  demonstrated  as  to  courses 
of  the  aircraft  prior  to  the  collision,  based  on  his  findings 
of  the  angle  of  incidence.  The  only  demonstration  made 
by  witness  Berman  at  Appellee’s  request  was  made  in  re¬ 
ply  to  the  following  questions  ( Jt.  App.  P.  199) : 

“Q.  Would  you  show  us,  by  the  use  of  the  planes,  that 
angle  that  you  have  just  described,  as  to  where 
the  point  of  impact  was,  the  direction  of  the  im¬ 
pact  (handing  miniature  planes). 

A.  It  would  be,  roughly,  like  that  (showing). 

Q.  Would  you  step  down  and  show  that  to  the  jury, 
Mr.  Berman,  please?  The  DC-3  is  the  one  in  your 
right  hand,  the  Universal  plane,  and  the  DC-4,  is 
the  Eastern  Air  Lines  plane? 

A.  Yes. 

'  Q.  Would  you  walk  down  here  a  little  more?  Would 
you  walk  around  the  jury  and  show  them  that? 
Mr.  Bernstein :  You  have  turned  it  a  little,  Mr.  Ber¬ 
man,  haven’t  you? 

THE  WITNESS :  Well,  here,  you  hold  it. 

MR.  BERNSTEIN:  That  is  all  right.” 

It  is  apparent  that  the  witness  only  described  the  relative 
positions  of  the  aircraft  at  the  time  of  the  impact  and  that 
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there  was  no  testimony  concerning  the  courses  of  the  air¬ 
craft  prior  to  that  time.  As  the  Court  mentioned,  the 
witness  made  it  very  clear  in  his  testimony  that  he  could 
not  possibly  tell  anything  concerning  the  courses  t>f  ap¬ 
proach  of  the  two  aircraft. 

Furthermore,  Appellant  not  only  made  no  objection  to 
the  question  requesting  the  demonstration  of  the  angle  of 
the  collision  (Jt.  App.  199),  but  assisted  in  the  demonstra¬ 
tion.  Since  Appellant  made  no  objection  to  this  testimony 
in  the  lower  Court,  there  is  no  basis  for  this  Court’s 
finding  that  prejudicial  error  was  committed.  Certainly 
this  Court  should  not  find  prejudicial  error  where  Appel¬ 
lant  has  claimed  none,  until  the  filing  of  its  brief  in  this 
Court. 

m. 

The  Court  Erred  in  Holding  That  the  Testimony  Was 
Insufficient  to  Justify  the  Argument  of  Counsel  That 
the  DC-3  Was  Off  Course,  and  the  Court’s  Instruction 
as  to  the  Civil  Air  Regulation  Governing  Aircraft  on 
Crossing  Courses. 

The  Court  has  stated  that  the  testimony  of  Sergeant 
Caldwell,  as  to  the  restricted  area  over  Aberdeen  was 
irrelevant  and  that  Appellant  was  prejudiced  by  the  argu¬ 
ment  that  the  DC-3  was  off  course. 

The  testimony  of  Appellee’s  Copilot  Brown  that  Appel¬ 
lant’s  DC-3  was  coming  across  the  course  of  Appellee’s 
DC-4  at  a  60°  angle  from  the  left  (Jt.  App.  164)  combined 
with  that  of  Appellee’s  Captain  that  the  callission  oc¬ 
curred  at  the  Southeast  boundary  of  the  airway  (2  min¬ 
utes  flight  on  a  course  of  230°  from  a  point  North  of  Bain- 
bridge)  (Jt.  App.  148)  not  only  justified  the  argument  that 
Appellant’s  aircraft  was  off  course  immediately  prior  to 
the  collision  but  proved  that  such  was  the  case.  The 
testimony  of  Sergeant  Caldwell  on  that  point  was  simply 
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corroborative,  and  it  is  immaterial  whether  his  testimony 
alone  would  have  supported  such  an  argument. 

A  map  was  introduced  into  evidence  by  Appellant  at 
the  outset  of  the  trial  and  was  exhibited  to  the  Court 
and  jury  throughout  (Jt.  App.  32,  204;  Plaintiff’s  No.  1). 
This  map  of  Appellant’s  clearly  indicated  a  restricted  area 
a  short  distance  off  the  airway  and  not  far  from  the  scene 
of  the  accident.  If  this  Court  will  examine  the  transcript 
of  testimony,  which  is  a  part  of  the  record  on  appeal,  it 
will  see  that  the  main  purpose  of  calling  the  witness  Cald¬ 
well  was  to  prove  statements  made  to  the  witness  by  the 
pilot  of  the  Appellant’s  plane  after  it  landed  at  Phillips 
Field,  Aberdeen,  Maryland  (Transcript  497,  592,  625). 
The  Lower  Court,  it  will  be  seen,  first  refused  to  permit 
the  statement  to  be  received  and  then  allowed  Appellee  to 
recall  the  witness  and  heard  the  testimony  out  of  the  pres¬ 
ence  of  the  jury,  finally  rejecting  the  testimony  as  relat¬ 
ing  to  a  statement  not  made  as  part  of  the  res  gestae 
(Transcript  497,  592,  625). 

The  Court  also  has  intimated  in  its  opinion  that  there 
was  no  basis  for  the  instruction  of  the  lower  court,  or 
the  argument  of  counsel,  relating  to  the  Civil  Air  Regula- 
ions  governing  aircraft  on  crossing  courses  (Opinion,  P. 
3-4).  With  respect  to  this  point  the  Court  has  said  that 
the  testimony  of  witness  Berman  and  witness  Caldwell 
would  not  justify  such  an  instruction  or  such  an  argu¬ 
ment 

1  The  Court  has  failed  to  mention  that  Appellee’s  Copilot 
Brown  saw  Appellant’s  DC-3  immediately  prior  to  the 
collision  and  testified  that  the  DC-3  was  coming  from  the 
left  on  a  course  crossing  the  course  of  Appellee’s  DC-4 
(Jt.  App.  164).  The  direct  eye  witness  testimony  of  the 
Copilot  Brown  clearly  authorized  the  argument  of  counsel 
and  the  instruction  by  the  court  below  on  the  rule  govern¬ 
ing  aircraft  on  crossing  courses,  even  if  the  testimony  of 
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witnesses  Berman  and  Caldwell  were  completely  disre¬ 
garded. 

The  testimony  of  witness  Berman  as  to  the  relative 
positions  of  the  two  aircraft  on  impact,  however,  was 
clearly  a  matter  for  the  jury  to  consider  in  determining 
the  courses  of  approach  of  the  two  aircraft.  The  Ap¬ 
pellee  also  expected  the  jury  to  consider  in  this  con¬ 
nection  the  testimony  of  its  Copilot  Brown  that  he  at¬ 
tempted  to  turn  his  aircraft  to  the  right  immediately  prior 
to  the  collision.  The  important  point  is  that  if  Appellee’ $ 
aircraft  was  turned  to  the  right  immediately  prior  to  the 
collision ,  the  angle  between  the  courses  of  the  two  aircraft 
must  have  been  greater  prior  to  that  turn  than  it  was 
at  the  time  of  impact — or  greater  than  74°. 

A  more  detailed  explanation  shows  clearly  that  would 
be  the  case.  Appellant’s  DC-3  was  on  the  left  and  Ap¬ 
pellee’s  DC-4  was  on  the  right.  A  right  turn  by  Appellee’s 
DC-4  would  place  it  on  a  course  more  nearly  parallel  to 
that  of  the  DC-3,  or  reduce  the  angle  between  their  courses 
of  approach.  Therefore,  after  the  right  turn,  the  angle 
between  the  two  aircraft  was  less  than  it  was  before  the 
turn.  Since  the  impact  occurred  after  the  aircraft  turned 
and  the  angle  between  them  at  that  time  was  74°,  the 
angle  between  the  courses  of  the  two  aircraft  before  the 
turn  must  have  been  greater  than  74°,  or  closer  to  a 
right  angle  (90°). 

Copilot  Brown’s  testimony  that  he  attempted  a  right 
turn  more  clearly  established  the  fact  that  the  aircraft 
were  on  crossing  courses  as  they  approached  each  other, 
and  this  Court’s  conclusion  that  Copilot  Brown’s  testimony 
destroyed  the  value  of  witness  Berman’s  testimony  in  con¬ 
nection  with  this  point  is  without  foundation. 

Moreover,  the  Court  has  failed  to  recognize  that  Ap¬ 
pellant  failed  to  except  to  this  instruction  at  the  time  the 
Court  charged  the  jury.  (Transcript  658-667).  The 
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Court’s  instructions  properly  covered  the  situation,  both 
from  the  Appellant’s  and  Appellee’s  view.  As  this  Court 
has  pointed  out  in  the  case  of  VUlaRoman  v.  U.  8.  A.,  de¬ 
cided  by  this  Court  on  July  24,  1950,  it  is  up  to  the 
aggrieved  party  to  make  objection  to  the  judge’s  charge, 
before  the  jury  retires  to  deliberate.  In  that  case  this 
Court  stated  therein  as  follows: 

“A  failure  to  make  objections  to  the  charge  deprives 
'  a  Judge  of  the  final  opportunity  for  consideration, 
an  action  which  may  avoid  serious  error,  resulting  in 
a  futile  trial.  So,  in  fairness  to  the  Court  the  parties, 
and  the  administration  of  justice  itself,  there  should 
be  compliance  with  the  rule.” 

Having  failed  to  object  to  the  lower  Court’s  instruction 
on  this  point  Appellant  now  has  no  ground  for  seeking 
reversal  regardless  of  what  merit  there  may  have  been 
in  its  argument  had  objection  been  taken. 
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CONCLUSION 

It  is  submitted  that  the  foregoing  considerations  show 
that  this  Court  has  misunderstood  and  misconceived  this 
case  and  that  rehearing  ought  to  be  granted.  On  rehear¬ 
ing  Appellee  asks  that  this  Court  affirm  the  verdict  and 
judgment  below.  If  contrary  to  Appellee’s  contention,  this 
Court  should  affirm  its  position  in  respect  to  the  first 
assignment  of  error  but  reverses  its  position  in  respect  to 
the  fourth  assignment  of  error,  Appellee  asks  that  this 
Court  affirm  the  verdict  and  judgment  below  for  the  Ap¬ 
pellee  on  the  Appellant’s  claim  and  remand  the  case  to 
the  District  Court  with  order  to  enter  judgment  for  the 
Appellant  on  Appellee’s  counter-claim  notwithstanding  the 
verdict. 

Respectfully  submitted, 

Richard  W.  Galiher 
636  Woodward  Building 
Washington,  D.  C. 

Attorney  for  Appellee 

Of  Counsel: 

Gambrell,  Harlan  and  Barwick 
825  Citizens  and  Southern  National 
Bank  Building 
Atlanta  3,  Georgia 
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